WHITE HOUSE
ATTEMPTS AGAIN TO DO
IN SECRET WHAT
REQUIRES
TRANSPARENCY, LAW

For the last year, the Administration has been
grasping at ways to give its drone program the
semblance of legal and moral justification. It
started a year ago with a debate in the
Situation Room over how to provide transparency
on the drone program without hurting the
Administration’s legal stance refusing
transparency.

The calls for transparency in discussing
the Awlaki strike were batted away at
first. But behind the scenes, several
prominent lawyers in the national-
security bureaucracy began lobbying
their colleagues and superiors for some
degree of disclosure. Among them were
Jeh C. Johnson, the Defense Department
general counsel, and Harold Hongju Koh,
the State Department legal adviser. The
national-security “principals” quickly
divided into camps. The CIA and other
elements of the intelligence community
were opposed to any disclosures that
could lift the veil of secrecy from a
covert program. Others, notably the
Justice and State departments, argued
that the killing of an American citizen
without trial, while justified in rare
cases, was so extraordinary it demanded
a higher level of public explanation.

[snip]

The issue came to a head at a Situation
Room meeting in November. At lower-level
interagency meetings, Obama officials
had already begun moving toward a
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compromise. [snip]

Another senior official expressing
caution about the plan was Kathryn
Ruemmler, the White House counsel. She
cautioned that the disclosures could
weaken the government’s stance in
pending litigation.

[snip]

It came down to what Denis McDonough,
the deputy national-security adviser,
cheekily called the “half Monty” versus
the “full Monty,” after the British
movie about a male striptease act. In
the end, the principals settled on the
half Monty. As the State Department’s
Koh continued to push for the maximum
amount of disclosure, McDonough began
referring to that position as “the full
Harold.”

It continued through a series of high level
speeches early this year. The centerpiece of
that series featured the Attorney General
celebrating our values, the Constitution, and

rule of law, then noting the importance of

judicial oversight (though in the case of

surveillance, not killing), but finally

rejecting all those things when it comes to

killing American citizens.

But just as surely as we are a nation at
war, we also are a nation of laws and
values. Even when under attack, our
actions must always be grounded on the
bedrock of the Constitution — and must
always be consistent with statutes,
court precedent, the rule of law and our
founding ideals. Not only is this the
right thing to do — history has shown
that it is also the most effective
approach we can take in combating those
who seek to do us harm.

[snip]


http://www.justice.gov/iso/opa/ag/speeches/2012/ag-speech-1203051.html

We must — and will continue to — use the
intelligence-gathering capabilities that
Congress has provided to collect
information that can save and protect
American lives. At the same time,
these tools must be subject to
appropriate checks and balances -
including oversight by Congress and the
courts, as well as within the Executive
Branch — to protect the privacy and
civil rights of innocent individuals.

[snip]

Any decision to use lethal force against
a United States citizen — even one
intent on murdering Americans and who
has become an operational leader of al-
Qaeda in a foreign land — is among the
gravest that government leaders can
face. The American people can be - and
deserve to be — assured that actions
taken in their defense are consistent
with their values and their laws. So,
although I cannot discuss or confirm any
particular program or operation, I
believe it is important to explain these
legal principles publicly.

[snip]

Some have argued that the President is
required to get permission from a
federal court before taking action
against a United States citizen who is a
senior operational leader of al Qaeda or
associated forces. This is simply not
accurate. “Due process” and “judicial
process” are not one and the same,
particularly when it comes to national
security. The Constitution guarantees
due process, not judicial process. [my
emphasis]

These themes appeared again in an Obama
interview with CNN in September. The President
insisted that the best way to reduce the
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terrorist threat is to live up to our values.

Our most powerful tool over the long
term to reduce the terrorist threat is
to live up to our values and to be able
to shape public opinion not just here
but around the world that senseless
violence is not a way to resolve
political differences. And so it's very
important for the President and for the
entire culture of our national security
team to continually ask tough questions
about, are we doing the right thing? Are
we abiding by rule of law? Are we
abiding by due process? And then set up
structures and institutional checks so
that you avoid any kind of slippery
slope into a place where we’'re not being
true to who we are. [my emphasis]

As I noted at that time, Obama’s Administration
has rejected the best tool for ensuring we live
by our laws and values: court review.

Having started by saying that drones are
just a tool, he ends up by saying that
we will vanquish terrorism by upholding
our values—rule of law and due process.

And then the Constitution Professor
President describes “set[ting] up
structures and institutional checks” to
make sure that we deliver rule of law
and due process.

This, from the guy whose Administration
refused to litigate a suit from Anwar
al-Awlaki’s father to make sure it was
upholding the standards Obama claimed in
this interview in Awlaki’s case.

This, from the guy whose Administration
has claimed state secrets to make sure
no court can review the claims of people
who have been rendered or tortured or
illegally wiretapped.

This, from the guy who wouldn’t do the
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politically difficult things to have
Khalid Sheikh Mohammed tried—and surely,
convicted-before a civilian court in
NYC.

He's looking for structures and
institutional checks to make sure we
don’t go down that slippery slope where
we forget rule of law. And yet his
Administration has repeatedly avoided
the one mandated by the Constitution:
courts.

In October we learned that the Administration
had charged the Moral Rectitude Assassination
Czar to set up structures to make sure the
program didn’t go haywire if Obama’s
assassination czars were replaced by Mitt'’s.

That effort continues, Scott Shane reports
today, though with slightly less urgency now
that we know John Brennan (or his replacement)
will be targeting the drones rather than Cofer
Black.

Election Spurred a Move to Codify U.S.
Drone Policy

Facing the possibility that President
Obama might not win a second term, his
administration accelerated work in the
weeks before the election to develop
explicit rules for the targeted killing
of terrorists by unmanned drones, so
that a new president would inherit clear
standards and procedures, according to
two administration officials.

But what Shane'’s story really covers—once you
get beyond the spin the White House seems to
have wanted—is the Administration’s continued to
refusal to provide enough transparency to make
these rules meaningful in any way.

Despite public remarks by Mr. Obama and
his aides on the legal basis for
targeted killing, the program remains
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officially classified. In court,
fighting lawsuits filed by the American
Civil Liberties Union and The New York
Times seeking secret legal opinions on
targeted killings, the government has
refused even to acknowledge the
existence of the drone program in
Pakistan.

Here's the punch line of Shane's article: this
“rule book” meant to ensure we uphold our values
while raining down death around the world is
secret.

The draft rule book for drone strikes
that has been passed among agencies over
the last several months is so highly
classified, officials said, that it is
hand-carried from office to office
rather than sent by e-mail.

The Administration seems to recognize their
drone program, conducted in secret yet not even
meeting the standards it claims to meet, is
illegitimate in current form.

It even recognizes the core problem: we claim to
be a law abiding country, and law requires
review.

Yet over and over the solutions it crafts to fix
the illegitimacy refuse to adress that core
problem: review, via transparency and court
oversight.

A year ago, some Obama advisors argued correctly
the way out of this was through disclosure. But
for the last year, Obama’s Administration has
tried to jerry-rig an alternative.

All while repeatedly admitting that nothing
short of that disclosure and review will do the
trick.



