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UNITED STATES OF AMERICA., DATE FILED: _ » II :
-against- S10 98 Crim. 1023 (LAK)

AHMED KHALFAN GHAILANI,

Defendant.

ORDER

LEWIS A. KAPLAN, District Judge.

The Opinion, dated October 6, 2010, was filed with the Court Security Officer. The
attached copy of that opinion, reviewed and redacted by the appropriate authorities in accordance
with the Classified Information Procedures Act, now may be filed on the public record.
Accordingly, the Clerk shall file the attached copy in place of the half sheet for DI 1038.

SO ORDERED.

Dated: October 13, 2010

lenn

Lewis A. Kaplan
United States District Judge




Oct.

Case-1:98-cr-01023-LAK—Document 1040 Filed 10/14/10 Page 2 of 63

7, 2010 9:44AM  15-D0J No. 7548 P. 3
cnunfrmmmme
I:}ll'ﬂ'ﬁll ] =
UNITED STATES DISTRICT COURT FILED WITH COURT
SOUTHERN DISTRICT OF NEW YORK SECURITY OFFICER
ressswssasTRTSAES LT TS T LT T TR L HI-“
UNITED STATES OF AMERICA,
-against- 810 98 Crim. 1023 (LAK)
. AHMED KHALFAN GHAILANI,
Defendant.
""" 'I'"-ll--l‘*"i'li-'---"-‘-"-‘-'--——-bi‘ihh—-‘lix
OPINION
Appearances:
Michael Farbiarz
Jesse M. Furman
Harry A, Chernoff
Nicholas Lewin
Sean 8. Buckley
Assistant United States Attorneys
PREET BHARARA
TUNITED STATES ATTORNEY
Peter Enrique Quijano '
Michael K. Bachrach
Steve Zissou
Attorneys for Defendant

I~ AT

(RE iRl =

RIAZ "9 177




Case 1:98-cr-01023-1 AK__Document 1040 Filed 10/14/10 Page 3 of 63

Oct. 7. 2010 9:44AM  15-DOJ No. 7548 7. 4
Table of Contents

L. BASIORRT v vaicro onn oo nnypnimanens sy g enen I s sy v VAo e A .

A, Hussein Abebe's Cnnnacﬁﬂn to the 1998 Embm)' Bombings .........uu0y. 4

B. Husseln Abebe ..........co0iviveie AN 6

Staternents ...... .. S R B m A R

---------- 1ttr-------n-n.....;n.,.a

-------- r-u---.---.----m

..... AR Ty Ry |

C. Ahﬂbﬂ‘s Arrest, Interrogation, end Cooperation ...........v v AP 13

1. The Phone Call to Abebe in Late July urEuIy August .... AN O 13

i Planning and Preparetion forthe Arrest. . v vvvvrvniinnninnnniiis 14

3 Senior Supezinmndu.ut Milowola of thaTHPIu Briefed on August 12, 2006

............. 1_5“

4. Ahuba‘nﬁm:nt .................................. vears.. 16

5. The Tanzapian Interrogation — Augun 14»15 MG viacvsarmacin 19

() Auvgust14,2006.........0000000000 R S S 23

(B) AugustIS 20060 ,.ccrveccrrinsrntnctoriaiea 8y W honces 24

6. FBI Questioning on August 16 and 17, EDDE ..... . 27

7. ADOBS'E RaAlesme O BAE) 1\ oo - es s v el NE e e S s 29

8 Subsequent Interactions with Law Enforcement and th:. Court.. ..30

I. TheBarlierRuling .......cvo0vuus e i e e o e T T F T T 32

OE ARG o v oy o w0 eI SN W9 NN A B PP . .

A.  Aftenuation, Deterrence, lnd thuanIiugu Against SelfsIncrimination ..... )

B. The Ceccolini-Leonard! Factore .. . .. Ry e o P ton e e g a9

1. The Proximity of the Coercion of Ghulmitn&ha‘ba lepusud Testimony

-------- 1jtq|;.1.-.n.--r.-;--|-|+.-o-u-------1-c.¢|-|'|cpu++ﬁ

2, AbubaszlmgnmtoTamfy... ..... R T 40

3. The Role of the Tlsgal Conduot in Securing Abebs's Cooperation and

TesthnonY . c iscavsovraninovosens e A AT TR T S e 46

. 4. Tm:gmml?rnmm:ty&nd]}:tmanne.. ........... A vers 48

C. R R T e vty e T T "o 81

IV; Conolilon s ianisisidssasvinevidivanive T T L T P e S AP 59

1 Ly (AR T ATAD 'O

bl Ba Ta




__Case 1:98-cr-01023-LAK - Document 1040  Filed 10/14/10 Page 4 of 63

JEAR p

M. AN 0. i {E_DN M.
Oct, 7. 2010 9:44AM 1 3= U No. fo40

LEWIS A. KAPLAN, District Judge.

The question presented by this motion is whether the government may use in this
criminal trial the testimony of a witness whom the government obtained only through information
it allegedly extracted by physical und psychological abuse of the dofendant. The government has
slectad not to litigate the details of whn;t was done to the defendant. Instead, it has asked the Court
to assumo for purposes of the motion that everything the defendant said was coerced in violation of
the Fifth Amendment.! Accordingly, this duu.iaiun. gt the government’s bahest, prooceds on that
premise.

Ahmed Khs\fin Ghailani is charged with supplying the explosives thet were used to
bomb two United States embassics in 1998, one in Tenzania end the other in Kenya.. Thoss attacks
took the lives of 224 people and injured more than 4,000, Although Ghaileni wes not apprehendsd
until years later, auréavnmmunt quickly learned of or suspected his alleged role, _

Ghalleni eventually was epprehended in 2004 and turned over to the CIA. The CIA

Ses Suppression Hesring Transcript (“Tr.") at 369 (Court asked, “[Y]ou are asking me to
sssume for the purposes of deciding the motion that everything Ghailani seid from the
minute he arrives In CIA custody til the minute he gets to Guantanamo at least {s coereed,
Am I correct?” The Assistant United States Attorney answered, "Yes, Judge, yes."); Gov't
Resp. to Omnibus Mot. [DI 927], at 11 (not contesting or conceding the inveluntariness of
defendant's statements to the CLA and arguing that “[e]ven assuming arguendo the truth of
the defendant’s premise — namely, that use of' the Custodial Statements would be prohibited
under the Flfth and Sixth Amendments—there is no merit 1o his ‘fruits’ argument”). Inview
of the disposition of the Pifth Amendment argumnent, there is no need to desl with that based
on the Sixth Amendment,
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put him in & secrst prison outside the United States and subjected him to so-called enhanoed
interrogation methods and other allegedly sbusive treatment. If interrogated him in the secret prison
- Ovee time, Ghailani gave the CIA the information that led the povernment directly
o s e |

The government now proposes to call Abebe as a witness against Ghaflani. Ghailani
moves to precluds the government from doing s0. He ergues that the government’s identification
of Absbe and his procurement as & witness flowed-directly from statoments that e made under
duress and that the receipt of Absbe's testimony would violate the Constitution.

The Fifth Amendment states that “[n]o person shall be compelled in eny criminal case
to be & witness egainst himsslf." But it does more. “When an incriminating statement has been

. obtained through coercion, 111.: Fifth Amendment prohibits use of the statement or its *fruits"?—that
is to say, cvidence derived from eny statement coerced from the defendant —unless the evidence “has
been come at . . . instead by means sufficiently distinguishable to be purged of the primary taint,*
The government nevertheless argues that Abebe’s testimony should be received because it is
“attenuated” from the coercion to which Ghailani was subjected. It mainfains that Abebe Is willing
{0 testify against Ghailani of his own free will, that Ghailani's coerced staterents to the CIA played
no part in securing Abebe's cooparation, and that ﬂze CIA was not motivated in its interrogation of
Ghaileni by any desire to obtain evidence for use against him in & criminal case, The Court finds that

the government has not sustained its burden.

Pillsbury Co, v. Conboy, 439 U.S, 248, 278 (1983),

Wong Sun v, United States, 371 U.8. 471, 488 (1963).

1 A AL LIS o™ ATEZ"a 17w
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3
The temptetion to allow owr revulsion at these bombings, the human instinct for

vengeance, and fear of terrorist attacks to overcome principles upon which our nation rests —
principles that, although not always observed, are ideals to which we aspire — is powerful. If our

. nation i5 10 continue es & bastion of liberty, however, we must remain frue to our principles and

overcome that temptation,
Among those principles ig that which has been traced to Deuteronomy, that grew

gradually through the long history of English law and in the American colonies, and that then was
embodied ln the Self Incrimination Clause in the Fifth Amendment,' While the connection between
fruits of a coerced statement - that is to say, evidenoe derived from a statement coerced from a
defendant — may be so remote, 8o attenuated, from the coerced statement that the use of that
derivative evidence does not violate the Fifth Amendment,’ the burden of proving attenuation is on
the government®

In this case, the link betwesn the CIA's coercion of Ghailani and Absbe’s testimony
is direct and close. Based on an extensive record, the Court's asssssment of the oredibility of
witnesses the government called at the suppression heering, and the lack of credible evidence to

support key aspects of the government's argument, the government hu not carried its burden of

LEONARD W. LEVY, ORIGINS OF THE FIFTH AMENDMENT .X-XIII & Appx. (1968).

Ses United States v, Ghatlani, No, 98 Crim, 1023 (LAK), 2010 WL 3430514, at ¥2.3
(S.D.N.Y. Aug, 17, 2010) (hereinefter “Ghailani Suppression™).

Ses, e.g., Brown v. Illinols, 422 U.8. 590, 604 (1975) (government bears burden of proving
aftenuation); United States v, Holmes, 505 F.3d 1288, 1295 (D.C. Cir. 2007) (same); United
States v, Ogums, 921 F.2d 442, 447 (2d Cir. 1990) (same); Uhited States v, Peres-Egparza,
609 F.2d tm 1290 (9¢h Cir, 1980) (seme); see also Missusri v. Seibert, 542 U.S. 600, 608
n.1 (2004) (gnvm'nmmt bears burden of proving voluntariness of challenged n-anfnliunj

Y ] LASm e araz"aq

"1




Case 1:98-cr-01023-LAK Document 1040 Filed 10/14/10 Page 7 of 63
Oct. 7. 2010 9:44AM 15-00J No. 7548 P. 8§

4
proving that Abebe’s testimony would be so attenuated from Ghailani's coerced statements to permit

its use. The motion to preclude Abebe’s testimony is granted.

I Background
A Hussein Abebe's Connection to the 1998 Embassy Bombings

Ghaflani's alleged role in the smbassy bombings {noluded obtaining the explosives
in Arusha, Tanzanis, from Abebe and transporting them to Dar ¢s Salaam. According to Abebe, the
story is as follows.

A man nemed Rashid called Abebe in 1997, about a year befors the bombings, end
asked if Abebe could sell him explosives.” Abebe told Rashid that he could. Rashid arranged for
& friond named “Ahmed" 10 travel to Arusha to purchase the explosives from Abebe end transport
them back to Dar es Salaam, Over the course of the next six months, “Ahmied" - later identified as
Ghailani — made three to five trips to Arusha 1o purchase explosives end related materials from
Abgbe." Chaileni, Abebe olaims, told Absbe that the explosives were for  psarl mining operation

+ off the coast of Somalia. Abebe claims that he did not know that Rashid end Ghailani intended to

use the explosives to bomb the embassies.
Soon after the August 7, 1998, embassy bombings, Abebe saw Ghailani’s image on

This aecount of Abebe's salg of explosives to Ghailani Is taken primar]ly from three FBI
reports of nterviews with Abebe in 2006 and 2007, See GX 3503-]1 (dated August 22,
2008) (“August 2006 FBI Interview™), at 3-6; GX 3503-3 (dated December 5, 2006)
(“November 2006 FBI Interview"), at 2-4; GX 3503-5 (dated June 12, 2007) (“June 2007

FBI In“”im“}l at 2-5-

The August 2006 and November 2006 FBI Interviews [ndicate three sales. The June 2007
FBI Interview indicates five,

LEE L = ] é eaY o~ aTazT*O "1y
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television in relation to the bombings and realized that the person to whom he had sold explosives,

;'Ma:ncd," wes wanted in conneotion with the bombings.” Abebe immediately realized that he,

Abebe, probebly was In trouble and became worried that the police would discover his

involvement.'® He asked his father for advice, His father told him that he should keep quist and

pray.

Abebe took this advice, He did not tell anyone else, not even his wife, about having

sold explosives to “Ahmed.”™ He certainly did not come forward and tell the police what he knew."

When esked why not, he explained that he was afrald “the police over there [Tanzania] do not have

. Agent Swabsin testified that Absbe told him In August 2006

I's involvement within days after the bombings. Tr. at 49;

ee also, e.8.,
Abebe told the FBI and _thnl, upen seeing Ghellani's picture on
televigion, he immediatoly be Iy gut being connected to the bombings.”

2006 FBI Interview, at 6;

: \ oW, &
eavy consolence that one day, to quote him, one day this would come, that he would be -
he would have a knook at the front door. , . . He advised us [at the August 2006 intarview)
that he was scared.”); ses also GX 3503-5 (FBI report dated June 12, 2007), at 6 (reporting
that Abebe stated in a May 29, 2007 interview that “after be saw Ahmed’s picture on
television after the 1998 U.S, Embassy bombings, he began to worry about the possibility
of getting arrested").

See, e.g., Tr, a1 398; see also August 2006 FBI Interview, at 6.
Tr. at 398; see also August 2006 FBI Interview, at 6.

Tr. at 383-85.

- - L e e LAJAT o™ AT "0
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the patience to understand whatever you want to report. They would come end rake you by force." !
Moreover, when Abebe eventually was arrested In 2006 and questioned by Tanzanian nnd. FBI
officials, he initially provided tio information, but ultimatsly admitted that he had lived in fear of the
day the police would come for him ever since he first saw “Ahmed™s picture on television in

connection with the bombings, "

B, Identifying and Locating Hussein Abebe
Immediately afterthe bambingﬂ,_lnw enforoement agencies, including
B - F=!, bccan irying to identify and apprehend the supplier of ths explosives, The
FBI -hru;l distinet interests in doing so, The FBI was interested in prosecuting the

responsible individuals.

Id at384-85.

Abebe’s testimony on this issus at the hearing was Inconsistent. At times, he admined to
having been ufraid upon soeing Ghailani's picture on television. See, a.g., Tr. at 382, 385,
At others, Abebe insisted that he “was not worried," See, 0.2, id. at 399, The Court finds
that Abebe in fact was extremely frightened from the outset, fearing that he would be held
responsible for the bombings if his role were discovered. It finds that his denials at the
hearing of amy such concerns wars prevaricstions,

=
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2 Ghailani's Initial Statements

Ghailanj was apprehended in Pakistan in late July 2004 and wansferred to exolusive

Ca cusiody
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Gheilani was transferred to CIA custody in 2004. He was imprisoned at a secret site
and subjeotad 10 extremely harsh interrogation methods as part of the CIA's Rendition, Detention
and Interrogation Program.* Ghallani bere contends that his weatment constituted torture. For
present purposes, it suffioes to say that the government doea not dispute, for purposes of this motion,

that all of the statements made by Ghailani while in CIA custody were coerced and obtzined in

violation ofhis Fifth and Sixth Amendment rights.
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G Abebe's Arrest, Interrogation, and Cooparation

13
Having thus identified and located Ghailani’s explosives ST.lppliﬂr,_
bogan moving together toward Abebe’s arrest and guestioning.*? _

_FEI participate in the interrogation.”

' The Phone Call to Abebe in Late July or Early August
In late July or carly August, roughly two weeks before his arrest, Abebe recsived a
phone call from & man who identified himself as Mr. Mazoa. Mazoa told him that Absbe did not

know him, but that he was & well-known person who used to work at the pollce station in Arusha, %

11

L

44

L]

'

Id, at 305-307,
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He then instructed Abebe to travel to Dar es Salaam because “there are some people who would like

to talk to you [thete] on the 13th.”" When Absbe asked who wanted to speak with him in Dar e

Saleam, Mezoa said, “you'll know them when you come.”™* Abebe responded that he could not

afford to travel fo Arusha, et which point Mazoa suggested that he take out a loan to pay the trave)
costs and that Abebo fater would be relmbursed, Abebe szid “fine” and cnded the call, ¥

Abebe’s mother advised him not 1o take out 2 logn because he could not be sure about

securing reimbursernent; “if they need you, they will come for you." In the event, Absbe took this

advice and did not go to Dar es Salaam. Nor did he call Meazos back or otherwise inform him that

he was not planning to travel to Dar es Salaam es requested.”

It is not clear whether Abebe thought that Mazoe was connected with the Tanzanien

pniiua- The fact that he ignored the call suggests that he did not,

2 FPlanning and Preparation Jor the Arrest

L)

4

Id at 304,
L1 ]

Id at 304,
']

Id. at 305.
%

Id

n

Id. at 306,
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In dus course it was scheduled for August 13 through 16,*

3, Senfor Superintendent Mlowola of the TNP Js Brigfed on August 12, 2006

On August 12, 2006, Valentine Mlowols, * than a Senior Superintendent and now an

Assistant Commissioner of the TNF, was diverted from another assignment and directed to proceed

that Abebe had supplied the explosives used in the embasgy bombings and that they planned to arrast

Seecdd 00000
|

13

Commissioner Mlowola has recejved law enforcement training in Egypt, the United
Kingdom, and the United States, In particular, he studied for thres rmonths at the FBI
Academy in Quantico, and received a one-year counlterterrorism fellowship at the Nationzl
Defense University in Washington D.C, Tr. st 201 -202.

Id at 235,

e
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4, Ababe's Arrest®

On the moming of August 13, 2006, two passengers ,__ hired

Abebe’s taxi and asked him to drive to the regional government building.* A short time lster,

:98-cr- -LAK~ Document 1040 Filed-16 OG-
0ct. 7. TOTF 978K O OF5h) No. 7548 . 20

however, the men told him instezd to BO 10 the regional polios station so thet they oould pickupa
document.’ Abebe did not speak with the men for the rest of the trip. %

When they arrived at the police station, the officers told Abebe to park his texi
“nicely” and lock It because they needed to talk with hirm inside the building.” The three men went

Inside end met then-Superintendent Mlowole, who Introduced himsclf end esked Abebe whsther he

|

" _

Assistant Commissioner Mlowola’s testimony & to the sequence of events differed from
that of other witnessss and the contemporansous decuments. In light of both his and the
government’s recognition that Commissioner Miowola does not clearly remember the
sequence of events, see id et 250-52, however, the Court ralies primarily on the other

Jources.

Jd. at 299-300.
sl

Id. at 300-301,
&1

Id, at 300,

41

14, at 301,
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‘remember(od that he] had received & phone call that [he was] wanted in Dar e3 Salaam ™ Abebe
said that he did rememaber, at which point Mlowola said: “So we came to take you now."* Thay
allowed him to use the phone to call his family and to tell them that he would be in Dar es Saleam
for a few days and that the family should come to the police station to pick up his taxi and some
money the police provided to assist his wife and children while he was away,
Molowols, Abube,_thcn took 2 taxi 1o the Kilimanjarg
Airport. Abebe clalms that Mlowola did most of ths talking along the way, trying to “remove
[Abebe] from the worries.”" He did not tell Absbe why he had been arrested or who wanted to
question him, but he did tell Absbe that “Mr. Tibalgana [an important police officer in Dar es
Salzam] knows about the taxj drivers, he knows what you guys know, So I'm advising you when
© You errive there, try to speak or tell whatever you know to get done soon and come back soon "

While the group weited at the airport,” Mlowola again encouraged Abebe to tel the

(7
Id
&
Id. at 302,
[ 1]
Id, at 206, 302-303,
[ 4]
Id, at 308,
7]
Id a1 309.
i

Abebe claims that they spent roughly seven hours at the airport. Jd at311.

i e, ¥
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as yet unidentified interviswers whatever he knew.” Abehe testified that he then still balieved tha‘t
he was hﬁing taken to Dar es Salaem. After boarding the wirplens, however, Abebe was told that the
group first was going to Zanzibar to pick up another pm:;n “like you™ and that it then would proceed
to Dar es Salaam.”

Abebe testified that he knew he was in trouble by the time he got to Zanzibar, but that
he hed no idea why he bad been u-lmted until he was asked about the 1998 bombings in Zanalbar
two days later.” This is quite incredible. Abebs had lived in fear of this arrest for years and
understood from the moment he arrived et the police office in Arugha that the errest related to the
embessy bombings. He was very frightened. This would have been 50 in eny case, but it was all the
more llkely in view of the fact that Gha{lani’s 2004 epprahension and his detention had been reported

widely in Tanzanin.”® In view of Abebe's concerns, It probably was well knuﬁ'n to him.

After arriving in Zanzibar, Absbe was taken by c.a.r_whm he

)
id a1310-11 ("Valentine continued tote]l methat, 'Mr. Abebe, remember to, something that
you know, something that you can tell them, remoraber it, whatever you know, tell them."),
" b ] I ]
Id sx3]2-14,
n

Ses, e.g,, id a1322, 402.404, To take one example, the Court asked Abebe: “From the time
the two men got into your tax/ In Arushs, untl| the time you met Mr, Mgjid in Zenzibar [on
the moming of August 14], did you ever think for oven a moment that [the fact that] you
were being arrested and flown 1o another city by all these men connected with the police,
Just might possibly have something to do with Your having sold the explosives to Ghailani?”
Abebe answared, “T did not romember et all.” The Court followed up, esking “you just
:‘Zrigu;u nhaui what you had been worrying about for eight years?” Abebe responded, “Yes,
riget,

As discussed In greater detail infa, the Court doss not eredit Absbe’s claim of forgetfulness

In this regard In light of the other testimony and documents artesting ta his years of wo
and deliberate silence regarding his having sold explosives to Ghailani, Ses Supra note E

i l-
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claims that he was “welcomed" and lnvited to eat. “[Ulpon arrival . , . Abebs finally admitted to

- that *this must be serious.” Aside from that, however, he continued to be relatively

uncommunicative,"™

3. The Tanzanian Interrogation ~ August 14-15, 2006

On the morning of August 14, Mlowola intreduced Abebe to & man named Sadek

Mejid, whom Abebe knew from Arusha, As Mlowola hed done the dey before, Majid urged Abebe

Id

After eating, he slept in a bedroom that he deseribed as locking like a hotel. He said that he
wes not lacked in or otherwise restrained, although he understood himself to be under arrost

at thet dme, Jd at 314-15.
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to tell whatever he knew $o that he could go homs.™ Tanzanien officiels then questionsd Abebe on
August 14 end 15, 2006, with no Americans present.” Before procecding to what is known about

the substance of those interrogations, the Court pauses on some threshold marters,

First, there is conflicting evidences as 10 the identity of the lead questioner, the extent
to which Mlowola actually was present, end even &s to the number of days during which the
Tanzanians questioned Abebe without direct American participation. According to Mlowola, he was
the lead questioner and there wes only on interrogation session involving Tanzanians alone.”

Abebe, on the other hand, said that he was questioned by the Tanzanians alone for two full days and

that Mlowola was not present during either of those sessions,"

These conflicts are readily resolved.

Tr. at 245 (Mlowole testifying that he led the questioning); id at 247-48 (Miowola
testifying that there wes only one day of questioning by Tanzanlan offlcers).

Jd at316-18.

/d. at 160-61.
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— Mlowola was drawn in anly on August 12, primarily because
it was thought helpful to have the TNP involved i making the errest. Having considered all tho
evidence, the Court finds that Abebe was interrogated by the Tanzanians alone through August 14

end 15, at Mlowola was present for et least part

of it, and that the testimony of both Mlowolz and Abebe as to Milowola’s role and pressnce was
insccurate in material respects. Abebe was wrong in seying that Mlowola was not there at all and
falsely described Abebe's own state of mind and motives. Mlowola was mistaken conceming his
role in the questioning and the number of sessions,

| Second, the Court acoepts that the questioning took place in comfbrtable surroundin 2s
and that there is no evidance that Abebe was physically restrained or abused or that he was expressly
threatsned with violence. He had been told in advance of these sessions, however, 1o tell what he
knew so that he could go home, in jtself an implicit threat, and he was awere also that the TNP
sometimes had been known to detain people without their families knowing where they had been
taken™ and to “come and grab you and take you by force” upon reociving reports of information *

Moreover, it perhaps bears mention that the Tanzanian arrest, detention and interrogstion of Abebe

R
Jd. nt 434 (Abebe tostifying that police In Tanzanls will hold people without thelr families
!muw:ng where the peopls are “for about 8 week or fen days, until they're done with their
Job and until when you follow It up, that's when they tell [the family] your person s at so-
and-so placs™).

4]
Id et 384,
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appears o have violated several provisions of the Tenzanian Criminal Procedure Act of 1985.%

Third, it is important to recognize thet the govermment introduced precious littls

evidence s to whet actually transpired during the Tanzanian interrogation of Ab abe.-

the only Tanzanians who were there and who took the

stand at the suppression hearing were Mlowola and Absbe. The government offered no explanation

conlermporaneous notes that Mlowola sald® had been taken by enother TNP officer."

It appears that the arreat, detention and interrogation of Abebe likely vlolated the Tanzanian
Criminal Procedure Act of 1985 (“TCPA™) in multiple respects. The warrantless arrest
appears to have been unlawfil, Ses TCPA § 14, Abcbe was not Informed of the grounds
for the arrest until he-was in Zanzibar, many hours after he was taken into custody, in
apparent violatlon of TCPA § 23(1). The fallure to take Abeb ¢ before a court followd ng his
arrest and, In any cags, the apparent failure to report his arrest to the nearast magistrete both
al50 appear to have been unlawfll, 24, 6§ 30, 32, 33. The period durlng which e suspuct in
oustedy may be questioned by pollce is limited to four hours and mey be extendad for a
period not exceeding slght hours, id §§ 48(1), 50(1), S1(1), periods that wers excoeded in
Zenzlbar. Abd the questioning was not recorded, in violation of TCPA § 57,

ek A ™ o o] T . ETATYEM |
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The first day of the Tanzanian interrogation was uneventful,
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Questioning resumed on the following morning, again with no Americans pregent.

! rR e e - 8 ) A




01023 LAK Documeni—IOztO—Frrerd—IOﬂ‘#rO—Page-Z‘Sﬂfﬁe——

SELD
I|IJI




Case 1:98-cr- 01023-tﬁd’%Bocumeﬁt—16ﬁ6—Fded—t6ﬂiHﬂ:e—Pagei‘9-o+63——

I|||I :.-' ' 'hl h l (1)
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at the hearing by seying that he cried that night because he was angry that the peopls responstble for-
the bombings had used him in this manner,’ The Court does not credit that testimony. The tears
were produots, &t least primarily, of Abebs's fear of adverse consequences as & result of his admitted

involvement in the bombings.

6. FBI Questioning on August 16 and 17, 2006
PBI agents arrived in Zanzibar on the evening of August 15, 2006," efter the
Taszanisn interogation ended R -
the moming of August 16, Majid informed Abebe that additional persons would partlcipate in the
questioning that day and again urged Abebe to be candid: “I went to inform you that there are visitors
coming who are like me. So don't be afraid. Anything that you know, tell - tell it, like, nicely,

finish, and we go home,"'*

Four FBI agents arrived at the house in mid-moming end were introduoed to Absbe

by Mlowola. _a'rvad es translator throughout the FBI queationing, during

which the agents spoke English and Abebe spoke Swahili. Agent Driscoll, through the translator,

thenked Abebe for the opportunity to meet with hirm and explained to Abebe that he did not have to

i _

193
Tr. at 349.50,

Id at4d.

Jd. at 331.
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speak with the FBI and that it was his choice whether or not to do 0. The translator reviewed the
FB] advice-of-rights form with Abebe, and Abebe signed it.'”

Over the course of the day, the FBI conducted three sessions totaling roughly six
hours, with & breek between each session. Agent Swabsin testified that the tone wes frisndly and
conversational throughout.'" The FBI agents did all of the questioning during these sessions, and
no one confronted Abebs with information or statements provided by Ghallani or referred to the fact
that Ghalleni had mede such statementa, ' |

The first session lasted for two hours and dealt primurily with Abebe's background
information. The second was mors focused and addressed Abebe's interactions with Ghallani,'®
At the end of the third session, Swabsin esked Abebo if he would be willing to meet with the FBI
again in the future and If he would be willing to mst:fjr either in Tanzania or in the Unlted States,
Abebe said that he ';'famd be willing to meet again and to testify in either location.'"! Ascording to
Swabsin, Abcbe told tham that “this was something he wanted to get off his chest. . . . [It] weighed
on him, and now it was an nppam;:itgr for him to . olear his heart and his thoughts and his

Jod
Id at 12,

109 '
GX 2, Abebe explained this decision as follows: “T saw that I was thare, 50 | would talk to
them.” Tr. at 333. That explanation is not persuasive.

[}
Tr, ot 15,

Id, at 25,
1o
Id et 15

I
/d 8117, see also August 2006 FBI Interview, at 9 (desoribing Absbe’s stated willingness
to testify in future proceedings).

B o e o
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conscience.”''? While the Court accepts that Abebe made the statement related by Agent Swabsin,
it does not credit the statement. He was no volunteer. He wanted to ensure his return home and to

avoid prosecution and other feered adverse conseguences.

The FBI held one more short interview session with Abebe on the moming of August

17, &t the end of which Abebs again stated that he would be willing to testify in cither Tanzanja or

the Unlted States.!”

7 Abebe's Release on Bond

Ths FBI left Zanzibar on the afternoon of August 1‘?_

EEETTI T

themselves that Abebe's story was consistent, the Tanzanian authorities, on August 19, flsw Abgbe

to Dar es Salaam where he was held in the Salender Bridge lockup for an additional five days.'"’
Abebe finally was released on a polioe bond handwritfenin Swahili by Mlowole on August 24, 2006.
That bond, as translated by Mawnla, described Abebe as heving been “accused of cc'rmmiuing the

offense of c.anspiri_ng to murder and terrorist acts," and it required, infer alia, that he report to the

m
Tr.at 7.

1

Id at 18-19.

"’ -

1
Id. ax 166-67, 336.
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regionel crime office in Arusha every Monday morning,

Abebe never was formally charged, but the bond’s restrictions remained in effect for
at least a year.""” The bond was eliminated only after Abebe* brother in law, the chief judge of the
Supreme Court of Tanzania, spoke to certain authorities on his behalf.!'* Notwithstanding the bond’s
release, Mlowola testified that Abebe still conld be prosecuted in Tanzania today if there were
sufficient evidence that Abebe knew that the explosives he sold would be used to bomb the

embassies.'"?

8. Subsequent Interactions with Law Enforcement and the Court
Since being released on bond, Abebe has had occasional interactions with Assistant
Commissioner Mlowola and has been interviewed by FBI agents at least three different times,

Most notably, Abebe met on November 29, 2006, with FBI agents, Assistant

&

GX 6-T; see also Tr. at 214 (Mlowola testifying that he prepared the translation in addition
to authoring the bond). :

Miowola testified that the Swahili word he wranslated as “accused” actually means either
“suspected” or “accused” and that his use of the word “aceused” in his translation of the
bond was an error. The Court notes, however, that as both a lawyer and a person who has
had extensive education in English speaking countries, Mlowola reasonably may be credited
with having known the difference in English between these two terms. It finds that the
English translation Mlowola prepared accurately reflects what was communicated 1o Abebe,

ne :
Abebe’s testimony in two instances indicated that his reporting obligation came to an end
one year after the bond was signed. See Tr. at 338, 430. In another instance, howaver,
seemed to state that it ended only about one year 8go, See id. at 425 (when asked “when
was the bond eliminated,” Abebe answered “It's almost like one yearnow, Abouts year.™),

e
Id at339-41.

Id. at 289, 293.
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Commissioner hﬂawu]a,_fm 'l coﬁpl& of hours at ths local

police station in Arusha, He was not then in custody beyond the restriotions lmposed by the police

bond. Neverthelass, the FBI again road him his rights and asked him to sign an advice-of-rights
form, which he did.'®

| At some point during that interview, Abebe asked whether he would be compensetsd

for the information he hed provided regerding Ghailanl. Swabsin responded by “temind(ing] him

that, .. he Ehoulﬁ consider himself fortunate that he was & free man, that he was not under.- facing

any eriminal charges in the United States ot here in Tenzama, that he had his life in order, living with

S

Absebe met with FB] agents also ( 1] in Mey 2007 et the regional police hea.dquartm

In Arusha, (2) in February 2010 at Abebe's home,'® and (3) in Dar es Salaam in July 2010, He

See GX 3; Tr. at 22-23,

Tr. ut 25.

) —

- 1
Two Assistant United States Attorneys slso were present af this meeting.
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reiterated his willingness to testify on each occasion. '™
On September 15 2d 16, 2010, Abebs appeercd befors this Court and testified st the
suppression hearing, He stated that he wants to testify because he is angry at Ghellani for having
tricked him and that he wants to clear both his heart and his name.'™ He clalms not to feel obliged

to testify in order to remain free.* As will appear, the Court does not find that testimony ctedible,

[ The Earlter Ruling
The starting point for determining whether Abebe may be called as a witness against
Ghailen is the Court’s earlier opinlon concluding that a hearing was necessary {0 decide the lssue,'’
To recapitulate briefly, llegally obtained evidenee = including statements made by a
defendant under government coercion ~ snd the fruits of such evidsnce generally ars not admissible
against the defandant in & criminal trial.”™* Neverthelozs, the fruits of illegally obtained svidencs are
~ admissible whers, insofar as remains relevant hare, the government proves that the connsction between

the llegal government action &nd the evidence offered at triel — here, Abebe’s testimony ~ is “so

1
See Tr. ot 87-88. -

See, e.g, id. at 350 (] want 10 take out the angernes that's inside my heart, , . . A Jotof
people in the world know that I'm involved by selling the exploslves, So I'm coming to
olean myself, that I'm a clean porson, snd that's why I have agreed to come and testlfy.").
116
Id. at 352 (“It wasn't a muat.”).
- 117

Ghailani Suppression, 2010 WL 3430514.

128

Ses, e.g., Navdone v, United Stares, 308 U.S. 338, 340 (1939),

e S Lo bas o T TN
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attenuated as to dissipate the taint.™'® The ultimate question now before this Court therefore is
whether the government has established that the connection between Abebe's testimony and Ghailani's

unlawfully coerced statements is so remote 25 to permit Abebe to testify. ,

As the Supreme Court held in Ceceolini,"*° exclusion versus admigsibility depends upon
e nuenoed essessment of the length of the road from the government's improper conduot to the
witness's tnslirr;onr. “the degree of fres will exerclsed by the witness" in deciding to testify, the
usefulness of excluding the evidence in detetring government misconduct, and “considerations relating
to the exclusionary rule end the constitutional principles it s designed to protect.”*' The Second
Circuit in United States v. Leonard("™ briefly summarizad Ceccolin! as requiring considsration of *[1]
the stated willingness of the witness to testify, [2] the role played by the {llegally seized [or other
llbega:liy obtained] evidence in gaining his cooperation, [3] the proximity of the illegal behavior [to]
the decision to cooperate and the actual testimony &t trial, and [4] the police motivation in conducting
the search” or engaging in other Hlegal aotivity.'® As its discussion of the i;nntu mekes olear, the
Clroult considered also the oloseness of the connection betwaen the illegal search there at igsue and

how the government became ewars of the existence, Identity and potential value of the witness in

13
Ghatlani Suppression, 2010 WL 3430514, at *8 (quoting Nardone, 308 U.S. at 34|
(intsrnal quotation marks omitted)).

1]

United States v. Cl:caﬁfﬂ. 435 US. 268,274-75 (1978).

(k1)

Id at 27480,

. 623 F.2d 746 (2d Cir. 1980),
[F}]

Id at 752,
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question. Nevertheless, in consldering these factors, it must be bome in mind that the Supreme
Court in Ceccolinf rejected any per se rule of admisslbility, even where & witness who is the frult of
lllegal governmental action is willing to testify,"”* as Abebe now states (s truc of him. Nor is there any
rigld formula for weighing the pertinent factors, each of which itselfis a question of degree rather than

& binary function,

IIl. Arteruation

A Attenuation, Deterrence, and the Privilege Against Self-Incrimination

The government treats the factors articulsted in Ceccolini and sunmarized in |
Leonardt s s cheeklist. It takes essentielly the view that the fruits of the coercive intarrogation of .
Ghailani are admissible ifit has offered evidence that would permit the government to check at least
some of the items on the list, partioularly whether exclusion of the fruits — here, Abebe’s teaﬁmnny.
_ would deter future misconduct of the sort that was inflicted upon Ghallani, But that arguably is
too simple & summary even in the Fourth Ammm context. It plainly is 50 in the Fifth

Amundmu'm context in which this issue arises here,

It is true of course that the question whether sxclusion would serve any deterrent
pufpan: isrelevant in both Pourth and Fifth Amendment amn cases. Butitisnot necessarily
the dispositive consideration, even in Fourth Amondment situations. After all, the Supreme Court
in Ceccolini and the Clroult in Leonardi sach listed the deterrent effeot of exclusion as but one of

geveral faotors to be considered In deciding whether the fuits of a violation of the Fourth

Id
199

435 U.S. 8t 274-75.

- — B, &
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Amendment are sufficiently attenuated to warrent their reception io evidence. If deterrencs were
decisive in every cass, there would be little or no reason to consider, for example, the willingness
of the challenged witness to testify, which may have little if anything to do with whether excluding
a witness would have & meeningful effect in deterring officlal misconduot in the furure. Nor were
Caccolini and Leonardi written on a blank slats. In order properly to understand the aftenuation
znalysis, therefore, it is helpful to step back end examine its historical development.

The earliest fruit-of-tainted-evidence, or “poisonous fruit,” cases dealt with physical
evidence derived from illegel searches and seizures. The Supreme Cowt recognized that “[t]o forbid
the direct uge of [unlawful] methods.. .. but to put no curb on their full indireot use would ooy invite
the very methods deemed inconsistsnt with ethical standards and destructive of personal libesty,"*

[t recognized also, however, that “this does not mean that the fucts thus obtained become sacred and
_ ineccessible™™ — that is, a but-for causal connection between the official misconduct end the trial
evidence {s necessary but not sufficient to warrant excluslon of the derivative evidence.
"Sophisticated argument may provs a causal connection betwean information obtained through illicit
vﬁr;-tapping and the Government’s proof. As a matter of g-;ad sense, however, such connection
may have become so aftenuated as to dissipate the taint."™ Thus in the words of Wong Sun v.

United Stares, the frults of illsgally obtained evidence must be excluded unless “granting

establishment of the primary illegality, the evidence to which instant objection is made hes besn

134 .
Nardone, 308 U.S, at 340.

Silverthorne Lumber Co, v, United States, 251 U.5. 385, 392 (1920),

138
Nardone, 308 U.S. at 34],
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come gt . . , by means sufficiently distinguishable to be purged of the primary taint."”

In Caccolini,* the Court found that the celculus is somewhst different where the
derivative evidence at issue was & live vdmm's testimony. Trus, verbal evidence derived from en
illegal search “is no less the ‘fruit’ of official lllegality than the more common tangible f.nms of the
unwarranted {ntrusion.”' Nonetheless, the Court concluded that live witnesses are different from

physical evidence in a critical respect:

"Witnesses are not like gans or documents which remain hidden from view until one
turns over a sofa or opens a flling cabinet, Witnesses can, and often do, coms
forward and offer evidence entirely of their own volition. And evaluated properly,
tho degree of free will necessary to dissipate the taint will very likely be found more
often in the case of live-witness testimony than other kinds of evidence, The time,

place and manner of the Initial questioning of the witness may be such thet eny
statements are truly the product of dsteched reflection and & desire to be cooperative

on the part of the witness.”'

The Court noted two factors s being particularly indicetive of the degree of
attcnuation where e live witness is concerned: the willingness of the witness “to fresly testify™ and
the ditectness of the “link bmm the {llegelity and [the witness's] testimony.”'® “Where the
cooperation of such a ‘found” witness is tnuly the product of that individual’s free will, unaffected

by the [illsgal government action], the purpose of the exclusionary rule would:not be served by

1%
371 U.S. at 488.

435 U.5. 268,

i
Id. at 276,

143 '
Id, at 276-77 (footmote amil:tnd}.

13
Jd at 273.
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disallowing the testimony,"'* The real point thus Is that vwillingness” refers, perheps among other
things, to the connection between the challenged witness’s testimony and the alleged constitutional
violation. Thet is the ralevance also of the role played by the defendant’s coercad statements in.

persuading the witness to testify and, i part, of the timo Interval between the unlawful government

conduct and the festiaony.

All of this is merely to sey that the Cecoolini-Leonardi factors thet bear on the issue
of attenustion developed in service of 2 larger inquiry, The question, assuming for a moment that
this were & Fourth Amendment case, would be whether the government has proved that Absbe’s

| proposed trial testimony in all the cimumﬂ.anm;a _ Including how he was identified and found, how
his cooperation was secured, and the reasons that his §s “willing” to testify— would be so remote from
Ghailani’s coerced Statements that it should not be considered us having been tainted by that
coercjon. The Caccolini-Leonardl factors would provide ussful guidance on this question.
Deterrence Wn;JId be a significant consideration. But it would not always end the analysis.

This is even clearer in the Fiﬁﬁ Amendment context than in the Fourth, In every
Fourth Amendment case, the violation of the :ia&ndm‘a constitutional rights wes completed when
the illegel scarch n.::r arrest that led, in onah way ar,mﬁﬁar, to the challeaged witness took place, It
cannot be undone. The purpose of excluding the witness is to deter future violations of the fights
of othets. Thus, in Fourth Amndmem cases, the strong pubiic interest in maldng all relevant,

credible evidence evailable to the trier of fact'” may outweigh the valus of excluding the derivative

144
Leonardi, 623 F.2d at 752.

(L
Sus, 0.g, Caccolini; 435 U.S, at 276-78 (oonsidering the “enormous [publis)] eost" of
permanently disabling & witness’s festimony, and concluding that “gince the cost of
axcluding live-witness testimany often will be greater, closer, more ditect link between

- . I~ T LIATE =2 aTocora C 1
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evidence if the deterrent effect would be weak.

This consideration is relevant also in Fifth Amendment cases.'*® But it carries less
weight in that context because the Self-Incriminstion Clause places an additional and heavy welght
on the stend. In & Fifth Amendment case — that is, a case in which the proposed testimony la
tmx:a[tbiﬁ to a statement obtained from the defendant in violation of his right to remain silent — the
recelpt in evidence of the chellenged testimony itself wc;uld violate the defendant’s right not to be
the unwilling source of evidenee used to ettempt 1o convict the defendant of a crime, As 2 plurslity

of the Supreme Court has wntten:

“[T)he Self-Incriminatlon Clause contains its own exclusionary rule. It
provides that ‘[n]o person. . . shall bs compelled in any criminal case to be a witness
against himself.’ Unlike the Fourth Amendment's bar on unreasonable searches, the
Self-Incrimination Clause is self-executing. We have repe atedly explained “that
those subjected to soercive police interrogations heve an automatic protection from
the use of their involuntery statements (or evidence derived from their statéments)

in &ny subsequent criminel trial """
Thuss, the concemn in the Fifth Amendment context is not only with whether exclusion would serve
ss asignificant deterrent to future miaj conduct, Tt is also with whether the taint ordinarily attributable
to the elleged derivation of the challenged testimony from the defendant’s coerced mxnmn:;u is

absant b:m the relationship between the defendant’s gtaternents and the challenged testimony is

the {llegality and that kind of testimony is required, , . . The penaities visited upon the
Government, and in turn upon the public, because its officers have vlolated the law must
bear some relation to the purposes which the law ls to serve.”).

(L1
See Michigan y, Tucker,417U.8. 433,450-5 1 (1974) (noting in Fifth Amendment case that

public intarest in hearing relsvant ovidence may be cutwelghed by other Interests protected
by the exclusionary ruls but that the publle interests “must in any event be valued"”).

143

United States v, Patane, 542 U.S. 630, 640 (2004) (plurality opinion) (citations omitted)
(smphasis in original) (quoting Chavez v. Martingz, 538 U.8, 760, 769 (2003) (plurality

oplinion)).
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tog remote. Unless that taint has been dissipated, the receipt in evidence of testimony that is the Suit

of statements coerced from the defendant violates the self-executing exclusionaty rule inherent in

the Filth Amendment,

That said, the Court considers the government's attenuation argument first in terms
of the Fourth Amendment authoritles, passing only then 1 the question whether the Fifth

Armendment basis of the right asserted here requires any different result

B. The Cezcolini~Leonard{ Facters

I3 The Proximity of the Coercion of Ghallani to Abebs's Proposed Testimony
The first of the conslderations articulated by the Ceccolini Court a5 pertinent to the
attenuation analysis is the closeness and proximity of the challenged testimony to the violation of
the defendant’s constitutional rights.'*" While itis the government’s burden to prove the remoteness
of the teatimony from the violation, the evidence it has offered convincingly establishes the reverse.
The Couwrt finds that ﬁbcbe‘:s testimony would be direotly and closely related 1o the statements

coerced from Ghailani,

As an initial matter, the govarnment would not have identified or located Abebe

absent Ghallanl's coerced statements. _

L]

Ceccolinl, 435 U.S, at 274-75.

" e el LR e Y o AT S L |




. ) Case 1:98-cr-01023-LAK Document 1040 Filed 10/14/—]:9—Pag&43—ef—63—
Oct. 7. 2010 9:45AM 15-00J No. 7548 43

40

Abebe was arrested and interrogatad solely as e result of statements ooerced from Ghallani,

Not s thatall. s willsppes belov,

3 Abebe's Willingness to Testify

The government ergues, drawing upon Abebe’s testimony st the hearing, that Abebe
is a “willlng” witness in every sense of the word: he is an eager volunteer who has been cooperative
from the moment he was found end who wants to testify ngﬁut Ghailani because he wants to olear
his heart and his name, not because he feels pressured to do so. Moreover, the gnvemrn;ant argues,
Abebe's testimony \:.agu[d not be “unwilling" even If he had been pressured in various ways and at

" various times. Neither argument is convincing, |

We begln with the chronology of Abebe’s journey from uninvolved tax] driver to
cooperating witness. Abebe kaew very soon after the bombings that he had sold explosives to a man
wanted in connection with those bombings. Notwithstanding the importance of that information,
he chose not to -::.::-ﬁ:e forward, He told elmost no otie what be know and litaraliy prayed that no one
would find him. Eight years later, he was teken off tho strest in Arusha, flown to an unkoown
location in Zanzibar, held incommunicado and questioned for a week, and then looked up in Dar es

Selaam for snother five days, In the hours before the interrogation in Zanziber, Tanzanien
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authorities repeatedly told Abebe to tell what he knew so that he could go home. Bven then,

however, Absbe did not immediately confess his involvement.
The government has not established exactly what happened on the second day of
Tanzanian Interrogation, but something convinced Abebe finally to tell them that he had sold

explosives to Ghailanl. Seeing no other aptions available to him, he admitted his invn]w:mcnll

- He cried that night, despondent over what he had told the Tanzanian officials and fearful of

what it would meen for his future. The next day, he repeated to the FBI what he already had told

-a.ml agread to testify wherever and whenever the Tanzanian or Amerlcan officials wished.

Thls was not a free and unconstrained decision. Abebe is not at all comparable, for
exemple, to the urinvolved police soience student witness in Ceccolini, He quite piain!y is no eager
volunteer. He never would have come forward on his own. He s “willing” to testify now only
bacaise ba fears that things will go badly for him ifhe does not. As Abebe understood would be the
cese from the moment he saw Ghaileni's picture on television in 1998, the Amerioan and Tanzanian
officials who interrogated him considered Abebe not only & putenha] witness, but also & prime
guspect in r.h:: bumbmgs This was true when he first was arrested, a.nd it remained true in his
subsequent interactions with law enforcement officiels. If the threat of prosecution previously had

been only implicit, which it was not in viow at lcast of Miowola's statement, it became explicit in

November 2006 when the FBI pointed out to Absbs in & subsequent interview that-

_ fact, Commissioner Mlowola testified that Abebe could

~e s | # FHST) (NN BTEZ 'O

LT




0ct

-~ Case 1:98-cr-01023-LAK

1. 2010 9:45AM  15-D0J No. 7948 P. 45

42 .
be prosecuted in Tenzanla sven today for bls role in the bombings If the Tanzanien police bad
sufficiont evidence that Abebe knew the intended purpose of the explosives that he sold to Ghailani,
Absbe plainly wes - and remalns — scutely aware of his precarlous position. The most logleal -
infersnce from the evidence is that Abebe has sgreed to cooperate and testify ot least partly out of fear
of prosecution if he does not Moreover, Abebe evidenced concern at the hearing about the behavior
of the TNP in mspm:ﬁ going beyond future prosecution,'*® Moreover, 2s noted, the behavior of the
Tanzanian authorities with respect to Abebe may well have violsted Tanzenian law,'"' a circumstance
that would give Abebe little comfort.

Ahubn,fn‘ue sure, tastified at the hearing that he has been undet no pressure to testify
and that he wanté 1o testify to “take out the angerness that's inside [his] heart” and to “clean
[him]self’ by clearing his name in light of his belief that many people know that he was the

explosives supplicr.'*! None of this testimony, however, Is eredible.
To begin with, Abebe was ot & credible witness on other matters, He claimed that

L]
L}

110 i
See Tr. at 384 (“{T]he police over there do not have the patlence to understend whatever
you want to report. They would come and grab you and take you by foree.”); Id. at 434
{describing how police will take people off the street end question them for days without
their families knowing their location). .

The government on October 4, 2010 subrnitted a declaration stating In substance that
another Tanzanisn witness in this case has changed his mind and refused to appear for trial
and that the witness has persisted in thls position desplte entreaties from the TNP and the
PRI Porsee Deol., Oot. 4, 2010, The Court takes this to Imply that Abebs would not be
testifying hete out of foar of the Tanzanian suthorities’ reaction if he were fo refuse. Itdoes
not, howsvet, accept the argument. Absbe's state of mind ls the unique product of his own
experiences, Moreover, there has beon no showing that the ciroumstances of the suddenly
unwilling witness are &1 e!l comparabls T Abebe's.

151 g
The Court need not place great woight on this latter point. It would decide this matter in the

same way without regerd to [t

n
Tr. at 350,
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he had no idea why e hed been arrested and that he wes not 2t all worried wh:n_
[ 1owole pioked him up and flew him to Zanzlbar, [ndeed, he insisted at the hearing that it did
not eross his mind, even for a moment, that the arrest in Arusha and the trip to Kilimenjaro and then
on tu_Zann'hnr might have had something todo with the embassy bombings.'*?
Thet testimony, the Gnun.ﬁnds, was false. Anyone in Abebe’s position would have been worried
for years that he would be found out and arrested, es Abebe on other occasions admitted was his state
of mind. Those worries doubtless would have been helghtenad when Gheilani’s 2004 epprehension
became & mattet of public knowledge in Tanzania. And Abebe's statements at the hearing are flatly
contradicted elso by Pﬁl-nccuunu of Absbe's custodial interviews in 2006 and 2007. These
indicate that he told quustianars-on multiple occasions that he had been terrified for eight years, ever
gince he first saw Ghailani'e picture on the television after the bombings, that the police to come for
him'*® The Court has no reason to doubt the securacy of these accounis, Moreover, having
conszidered all the evidence and observed Ml:cba's demeanor &t the hearing, it rejects entirely

Abebe's claims to the cnn]:ruy.
Nor are Abebe’s clalmed motives for testifying any more oredible. If indeed Absbe’s

heart were moved by his having supplied the explosives that killed hundreds and wounded thousands

I53

The Court asked: “From the time the two men got into your texi In Arusha, until the time
you met Mr. Majid in Zanzibar [on the momning of August 14), did you ever think for even
a moment that you were bsing arrested and flowa to another city by all these men connected
with the polics, Just might possibly bave something to do with your having sold the

- explosivesto Ghaitanl?”® Abcbe answered, “] did not remember atall.” The Court follawed
up, asking “you Just forgot about what you had been worrying about for eight years?"
Abebe responded, “Yes, 1 did forget." Jd. at 402-404.

|54 -
See supra note 10 (oiting testimony and doctments attesting to Abebe’s years of worry and

geliberate sllence regarding his having sold explosives to Ghallani).
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of peopls, it would be very difficult to understand why he did not come forwerd on his own. The
need for cleansing his heart end soul was at least s strong over the eight years before his arrest as

it hes boen since. Likewise, the assertion that he has agreed to testify to clear his name cennot be

squared with the facts. When Abebe agreed in 2006 to testify ageinst Ghailani, Abebe’s name was
2 secret known only within limited clreles within [J e . e
remained classified throughout this prosecution untll only a short time ago, long after Abcbe
committed to his present course. In all the circumsiances, the Court rejects Abebe’s claims as
uni:arsuasiw pretense, Abebe’s motive in testlfying is purely to avoid prosecution and other feared
adverse consequences to himself. At 2 minimum, there Is no convineing evidence of any other
motive.

This of course {anot to sty that only eager volunteers and dutiful, uninvolved citizens
may qualify as willing witneases or that those who cooperats to improve their prospects in the
oriminal Justice system may not be so regarded. Rather, the aseessment elways must include a
consideration of the witness's motives and the extent to which the illegal search, coerced statements
or other violation of law played a role in anm.u:ing the witness's cooperation, So, for example, the
fact that the challenged witness in Leonardi agreed to cooperate In order 1o reduce his expasure on
[ -:.harg; largely unrelated to thc; dsfendant’s alleged crime did more to dissipate the taint of the
iliegal soarch than would heve been the cese if, for example, he had been involved in the same

wrongdoing as the defendant and was persusded to teatify by use of the fruits of the violatlon of the

defendant’s rights.'” Abebe, In contrast, was involved in the events for which Chailani iz being

155
See Leonardi, 623 F.2d at 753 ("Plnally, and most importantly, Ax[, the witness,] hed been
caught in flagrante delicto committing another armed robbery. ‘With a conviction certaln to
result from that csoapade, Ax faced substantial jail time. It is likely that Ax declded to ’
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prosecuted and fears prosecution himself in connection with those events, The government has not
established that Ghaileni's coerced statements did not play 2 role {n obtaining his cooperation. The

|ink between Ghallani's coerced statements and Abebe’s testimony therefore is much closer than the

link between the withess in Leonardi end his plea to an unrclated offense, on the one hend, and his
agreement to cooperate againet the defendant, on the other.

That ssid, it remains to consider the import for the attenustion analysis of Abebe's
reeson for testifying. On the govemnment's view, Abebe is “willing” within the meaning of .
Ceccolini and Leonard| provided only that he has chosen, in some sense, o testify, as he obviously
has, seemingly without regard to the reasons for his choles. But that argursent, if accepted, would
disregard the purpose of the “willingness” inquiry. Ceccolini mekes olear that the primary purpose
of inquiring &s to “willingness" is to determine whether 2 challenged witness might have come

forward even ebseat the violation of a defendant’s rights. Accordingly, it matters a great deal

whether the challenged witness is an “eager volunteer,” 2 dutifu] disinterested oitizen, or one who ]
had to be pressured into cooperating I:u.-r:l on what basis. And if the witness is of the latter sort, it
matters elso whether and to what extent the violation of the defendant’s constitutional rights pta;red
a role in persuading the challenged witness o become “willing.” Given that ﬁheiba cartainly {8
nothinglike an “eager voluntesr,” the Court turnsnow to tha connection between Ghailani’s coerced

starements and Abebe's “willingness” to testify against him.

cooperate a5 a matter of self interest, end not due in any significant degrec to the belief that
the dlscovery of his driver's licenss (in the illegal ssarch] had Irreparably jmplicated him

in the Westchester robbories (with which Leonard! was charged].”).
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3. The Role of the lilsgal Conduct in Securing Abebe’s Cooperation and Testimony

The government contends that the only pertinent consideration in determining
whether the {llegal government coercion of & defendant’s statements played a role in obtaining the
mstln'lmn}' of 2 challenged witness is whether the witmess was confronted with the defendant’s
coerced statements. That proposition eppears to be incorrect. Caccolini itself indicates that the uge
of the illepally obtained evidence in que:atit}ning the challenged witness is only part of the necessary
inquiry, another aspect of which is whether the witness’s cooperation wes induced “es & result of"
the evidenceillegally abtained from the defandant ¥ And itis considerably more likely than not that
that occurred here.

As an initlal metter, the record mekes clear that Abebs never would have been

identified 2nd located without the information contained in a series of coerced statements made by

Ghallani

Not only were Ghallani's coerced statements the means by which Abebe was

identified end found

See Ceccoling 435 U.S. at 279 (taint digsipated where “testimony given by the witness was
an aof of her own free will In no way coerced or even induced by official euthority 25 a
tesult of [the police's illegal] discovery of the policy slips. Nor were the slips themselves

used in questioning” the witness).

. — R T ———
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- Miowola admittedly told Abebe that he was suspeoted of having supplied the

explosives to ""Ahmed Khalfan Gheileni,” thus strongly suggesting 1o Abebe that the TNP-

knew the full identity of the man previously known to him only as “Ahmed." _

- Moreovet, while the Courl recognizes thai this evidence per’nﬂpd falls short of

gonclusive proof that Ghailani’s stetements were used to persuade Abebe to cooperate, that is not

the test. The test is whether the govemment has proved that they were not go used. That It has not

s o most otvios v, |

done.

The contemporaneous notes taken by a TNP officer who apparently wes present were not offered in

evidence. And while both Abebe and Mlowola testified in peneral terms that Abebe was not told
about Ghallani's statements, Abebz was not & credible witness, and Mlowola remembered little and
was confused other key points, Moreover, their testimony on this point disregards the

contemporaneous, if not complets or entirely satisfactory, evidence that is in the record -

- In shott, even if the government were correct in saying that this factor would cut in ita favor

if it proved only that Abebe was uot confronted with the fact or substance of Ghailani’s statements
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in securing his cooperation, the government has not established that he was not so confronted.

{ndesd, as indlcated above, the available evidence suggests the contrary.

Nor is the government's fallure of proof entirely surprising,. Whether by design or

 otherwise, there were no Americans whose presence could be compelied by an American cowt in

BRI 055 SR L s SRy O s
_ Abebe's arrestand the easuing events were scheduled in a manner that

resulted in the arrlval of the FBI only after Abebe had been interrogated by Tanzanians alone.

In all the circumstances, the Court finds that the government has not established that
neither the fact nor the contents of any of Ghailani’s coeroed statements played & role in Abebe’s
declsion to confess, cooperate and testify.'¥! Although it is unnecessery to tne resulf, the evidence

suggests the contrary. And the Court would rezch the same nuncluéiun regardless of whether the

lack of any Americans in the intetrogation room was deliberate or serendipitous.

4 Temporal Proximity and Deterrence -

The governmunt argues thst the interval between the lest of Ghallani's coerced

meats ot et Absbe, I i s e s« [

and that its length supports a conclusion that Abebe's testimony should not be suppressed.

Just gs the absolute length of the period between Ghailanl's apprehension and the

¥7
' quuwuln, and Special Agents Swabsln and Forsea all testified that none of the
officials who lnterviewed Abebe ever told bim what Ghailani had sald about him or that
Ghallani was the source of their information. With the possible exception of Mlowols, ncae
has pergonal knowledge of what happened and perforce is relying on what they were told
by others. For reasons previously expressed, Commissioner Mlowola is not relisble as to

what transpired,
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government’s decision to proceed with this proseoution was not alone dispositive of Gheilani’s olaim
that he was deprived of his right to e speedy trisl, which the Court rejeoted as the govemmant
sought,™! the absolute length of the period between Ghailani’s coerced statements and Abebe’s

testimony Is not alone dispositive of or, for that matter, especially significant on this motion. Indeed,

there mey well be clroumstances in which 8 prolonged intervel may be a more serlous exploitation
of & constitutional violation than a shorter one,'” In each case, the time Interval imust be considered
in llght of the policies of the constitutional provision relied upon.'*

Depending upon the circurnstances, ths passage of time may be persuasive on the
{ssus of ettenuation in at least two ways. All other things being equal, the longer the time interval,
the less likely that the defendant’s rights were violated in order to furthet the prosecution at lssue
and, {n consequence, the less Iikely that suppression of the challenged witness would deter future

| violations."! Moreover, the length of time between the violation of & defendant’s rights and the trial

113
| United States v. Ghallani, — F. Supp. 24 — No. §10 98 Crim. 1023 (LAK), 2010 WL
2756546 (S.D.N.Y. July 12, 2010) (hereinafter Ghallan! Speedy Trial).

140
Barry v, New Jersey, 454 U.S. 1017, 1020 (1981) (“[A] prolonged dstention may well be
& moré serlous exploitation of an illegal arrest than a short oae.” (internal quotation marks
omitted) (quoting Dwiaway v, New York, 442 U.S. 200, 220. (1979) (Stevens J,
concurring))) (Whits, J., Joined by Breonan and Marshall, 11., dissenting from denial of

vertlorarl),
[1.5]

Sea Ghailani Spesdy Trial, 2010 WL 2756546, at <3, 16-17.

1]
See, ¢.g., Brown v, Illinols, 422 U.8. 590, 610 (1975) (“If an illegal arrest merely provides
the oocesion of Initlel contaot between the police and the accused, and because of time or
other intervening factors the accused’s eventual statement iz the product of his own
reflection and free will, applicstion of the exclusionary rule can serve little purpose: the
police normally will not make an illsgal arrest I the hope of eventually obtaining such &
truly volunteered statement.”) (Powell, J., concurring in part); see also 1 WiLL1aM E.
RINGEL, SEARCHES & SEIZURES, ARRESTS AND CONPESEIONS § 3:11, 8t 3-50 (2d ed. 2005).
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testitnony of the challenged witness may indicate something significant about whether the witneas
is “willing” in a relevant sense to testify. For example, all other things being equal, the longer the
intarval, the greater the witness's opp ortunity for “detached reflection” and a considered decision.'®

Reparding the significence of the passage of tims with respect fo Abebe's
“yillingness" to testify, Abebe for reasons discussed previously was no volunteer In the first plece.

Quite 1he contrary. He was Induced to tastify only out of fear of the consequences of not doing so,

including possible prosecution and, concejvably, worse. While Tanzanie has released him from the

restrictions of the police bond, the risk of prosecution remains. As Commissioner Miowola
admitted, Abebes would be subject to prosecution in Tanzanis even now {f the suthorities had
evidencs that he supplied the explosives with knowledge of thelr intended purpose. Ghailani might
be willing to supply that evidence if conditions were right. Abebe's other concemns continue
unabated.

Tt may be that the legal risks to Abebe now are somewhat less than he perceived them
to have been when he initially agreed to testify. Nonetheless, the Court — particplarly in light of
Abebe's false testimony about his motives in testifying ~ is not persuaded that his fears of legel or
other undesirable consequences ghould he decline to testify have been eliminated.

Turning to the question of the import of the passage of time with respect to the

question of deterrence, the Court remnains convinced that the CIA's predominant motives in coercing

Ghailani to reveal what he knew about his explosives supplier were intelligence-oriented. -

163

See Ceccolini 435 U.S, at 276,




51

G The Balance ‘

Having considered each of the factors pertinent to the attenuation analysis, it rem gins

to strike the balance.

The starting point is the fact that the connection bstween Abobe's pmpnscd testimony

and statements coerced from Ghaileni could not be nlnser
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Next, Abebe assuredly is not & volunteer witness. He sought to avoid discovery for
years out of fears of being identified as the supplier of the explosives. He withstood his arrest, his

transfer t_Zan?ihar. and a full day of Tanzanisn intsrrogation without admitting

his role, & reticence born of the fear of the consequences of & different oourse. In the last analysis,
he has agreed to testify because he is afraid to do anything elee.

What oxactly produced this change of heart? Certainly not what Abebe claims
produced it, The government has provided no convincing evidenoe of what accounted for it. As
previously discussed, no one who was in ths rootn &t the time has been called to testify except Abebe
and. if he was there, Mlowola. The contefmporancous notos thet Mlowola said were taken were not

offered and their absence was not accuu:;tad for. It {s likely that Ghallani's coerced statements

slayed atteastsome rolc N

government certainly has not established that Ghaileni’s statcments played no material role in

Absbe's change of heart.

To be sure, the time interval betwosn the violation of Ghailani's rights and any trial
testimony by Abebe would be appreciable. But that would be of major significance only to the
extent, if any, that it tended to show that the passage of time has made Absbe & more “willing"

witness and that exclusion would serve no deterrent effect, While Abebe’s legal risks may have
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diminished somewhat, and sven that is not certaln, the Court finds that he is no more “willlng” in

any relevant sense to testify now than he wes years ago. And the time {nterval has no bearing in this

case on the question of deterrence. The lapse of tme eince the CIA questioned Ghallani at the

relgvant time was atributable entirely to U.8, government policy about the treatment of detainees.

Indead, weighing the time interval in favor of the government would reward it for the almost entirely

unjustified delay from 2006 until mid-2009 in pursuing this case."”

The government's strongest argument remains that related to deterrence. It initially

contended that the CA was motivated entircly by intelligence objectives and that exclusion here

consequently would serve no deterrent purpose.'®* Put another way, the suggsstion was that the CIA

would heve done exactly the same thing Irrespective of any law enforcement nterest In prosecuting

Tae Court sscept 2ot

Whether that means that absolutely no dsterrent purpose would be served by suppression of Abebe's

tsimony here, Bowever, is suother ate o izt of |
_ And regerdless of whether that i5 the cass, deterrance is but one of the

pertinent considerations.

Ghailani,'?

In the last analysis, this Court concludes that exclusion of Abebe's testitnony would

[ 1]
Ses Ghailani Spaedy Trial, 2010 WL 2756546, at *13-16.

fes
See, e.g., Gov't Mem. [DI 927] at 3941,

167

Id
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be rcq'..il:irnd here cven If the government had identified and found him in otherwise comparable
circurnstances as a result of an illegel search or seizurs, this notwithstanding the relative lack of
deterrence of exclusion in these circummstances. If this were a search and seizure case, the
relationship between the unlawful conduct and the identification and location would bejust as close.
Abebe’s reluctance to testify and the fear of the suthorities that nevertheless moves him to testify
would be just as palpable. The government's failure 1o prove that the iilsgally seized evidence
played no role in securing his cooperation would be just as glaring &s they are here. These
mnﬂﬁnrnion: would overcome the facts that the illegal seerch or seizure would have besn a
completed historical event end that the deterrent offoct of exclusion, if any, would be considerably
less than a certainty. But, it bears emphesis, this s not a Fourth Amendment search and seizure case.
Hence, two factors make the case fof exclusion here much stronger than if it were.

First, as this is a Fifth Amendment case, the receipt in evidence of Abebe's testimony
iself would constitute s violatlon o the self.executing exclusiopary rule inherentin the Constituion,
nota mattet of compliance with a purely utilitarian judge-made rule thal was ar&a'hd in the twenticth
century only fo deter illegal searches and seizures.

Second, the deterrence analysls, which for reesons previously oxplained is of less
importance here than in a Fourth Amendment case, is somewhat different, The CIA, acting upon
the highest authority, used coercive methods to gain Intelligence. This Cnu;'t has declined to this
point to express an opinion on the constitutionality of such methods, considered in and of

thetnselves."™® It declines to do 2o now beoause that issue is not before it. What is before it,

Sea Ghallan| Spesdy Trial, 2010 WL 2756546, et *10; United States v. Ghailani, No. $10
98 Crim. 1023 (LAK), — F. Supp. 2d—, 2010 WL 1839039, ot *2, 5 n.33 (S.DN.Y, May

10, 2010).

It e AT
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however, is the q;u:aﬁon whether the Fifth Amendment = which provides that “[n]o person ., , shall
be compelled in any criminal case to be 8 witness apeinst himself” - is violated if a Court receives

. in & eriminal triel evidence thet is the fruit of statements coerced from the defendant, at least where
the relationship b:we;n the coereed statements and the evidence is o olose as it is here,
Ceceolini, ' Leonardi'™ and the other cases relied upon heavily by the government''
do not suggest an answer to that question that would be favorable to the government. Th:- cases, for
one ﬂ'ﬁng; for the most pert erc distinguishable, end in any case do mot support the weight the
government would heve them bear. Caccalint, Leonardi and United Stafes v. Reyes'™ all were
Pourth Amendment oases In which deterrence concemns .phyad a greater role than would be
appr;:prim here. Moreover, all were decided on faots that were decidedly weaker for the defendant,
- InCeccalini, ap erjury case, & police officer found policy slips in the defendant’s sbop
whils making en {llegal search, This led to the questioning of the store clerk, who happened to be
a police science student, by an FBI agent who was not even ﬁ:ﬂy infunnad of the manner in which
the pollce ufﬁcar had obtained his information. The student i.ﬂmmdutnl}' offered to help the police.
Over 2 year latar, the defendant testified before & grand jury, allegedly falseI y. In the ensuing perjury

trial, the issue arose whether the testimony of the student-store clerk should have been precluded on

the theory that the police had quusﬁ;:nnd her only because of the illegal search that discovered the

lay

435 U.S, 268,

623 F.2d 746,

in
Unitad States v. Sweels, 526 F3d 122 (4th Cir. 2007) United States v, Reyes, 157 F.3d

949 (2d Cir. 1998),

m
Id.
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policy slips.'” Thus, (2) the challenged witness's connection to the defendent wes known before the
illegal search took place, (b) the witness's uncoerced willingness to testify was entirely unrelated to
the illegal seazch, (c) she wes entlrely uninvolved in the criminal conduct, and (d) the FBL agent wi;m
first questioned her was not fully informed of the circumstances that had pigued the police officer’s
interest in the first place, Ceccolini therefore bears no similarity fo the facts here.

Similarly, the withese in question in Leonardi was known to the police prior to the
illegal seaych,™ and the evidence illegally discovered = his driver's license — did not in itself
{mplicate the witness in any criminal wrongdoing, The witness, moreover, Was facing substantiel
jail ime on & different charge and so decided to cooperate for his own gelf-interested reasons, “not
due in any significant degree to the belief tﬁatths discovery ofhis driver's licenss . . had irreparably
implicated him in tbe” robberles with which the defendant was charged. ™ Th! stands in stark
contrast to Abebe’s likely awareness that Ghallanl had identified him as the cxplosives s ier,'™

Reyerinvolved only the question whether the district courthad committed plain error

inmari\ring the testlmony of a cooperating witness who had been Jocated from & telephone number

in
Caccalini, 435 U.S. a1 271-73,

Loonardi, 623 F.2d st 752 (“First, Ax [the wltness]'s existence, identity and potentisl value
as @ witness were established prior to the [illegal] seizure . . . Leonardl had elready
inculpated Ax by name and description, and the discovery of Ax's driver's license among
the effects of his accomplice did little more than corraborate that Information. The license
was In no way used to locate or apprehend Ax; in short, he was not a *found' witness whose
existence became known to the authorities only as & cONsEquUEDES of the |llicit seeroh.”),

7
Id at 753.

k] ]
1t bears repeating that it la not Ghailani’s burden to prove such awareness. It ipateed is the
government's burden to prove that Ghallani's statements were not used to obtaln Abebe's

cooperation,
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obtained in an illegal search. Relying heavily upon the feots that (1) the witness had declded to
cooperate as a result of & conversation in whicha fellow prisoner explained to him the adventages
. of doing so, and (2) “the relatively insignificant role played by the illegally ssized evidence in
actually geining his cooperetion,"'” the Court of Appuals' found no plain ertor. Here, in contrast,
Abebe Ls 2 far Jess willing witness, &nd the government hes failed to prove that Ghailani's cosrced
statements played little or ho role in his willingness to cooperate,”

Sweets,'” decided by a fraotured panel that produced three opinions, differs from the
government’s other cases in thatitis e Fifth Amendment case. Nonetheless, neither its facts nor its
reasoning help the government as much as the government would have them,

In Sweets, the police cosraed the dofendant to lead them physically to the locstion of |
the T:aritmss, Long, who &t that time was wantad for murder, Long subsequently cooperated and
testified against Sweets, and Sweets argued that this testimony should have been precluded as
poisonous fruit, Relying in part on the facts that (1) Long already had been identified by the police

and already was the subject of an outstanding arrest warrant for rourder,'” and (2) information

in
Reyes, 157 F.3d at 954.55,

17

The goveramenxt relles also on Unitsd States v, Bin Ladsn, 126 F, Supp, 2d 264 (SDN.Y.
2000). There, another judge of this Court deolined to exclude the product of unlawful
eloctronio survelllance conducted for intelligence purposes, noting that thore hed been no
law enforcement participation, that the surveillance would have besn conducted even if the
government had known that the product would be inadmissible at e criminal trial, and that
no deterrent purpose therefors would have been served by excluslon. Jd a1282-83. Bin
Lodsn therefore ls consistent with this Court's holding here, as the Fifth Amendment
excluslonary rule was not Implicated ln that case. .

9
526 F.ad 122.

The government mlsoondust coorced the defendant into providing only Long's immediate
location. Jd. at 134.
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coerced from Long was not used in questioning Sweed, the Fourth Circuit held thet the witness’s

testimony at triel wes attenuated sufficiently from the illegal conduct to purge the taint.'""! That is

- R e R

Swaets's view of the scope of the protection afforded by the Fifth Amendment right against self-
Incdminstion. Sweets is not binding on this Court. To Whatever extent that case might be regarded
as inconsistent with the analysis and result reached here, this Court is unpersuaded by it,

. In the last analysis, then, tﬁ: gnvml-ummt's cases do not lend slgnificant support to .
Its position here, Cam:.aﬂnf. Leonardi and Reyes &xe not helpful both on the facts and, in aﬁy case,
are not Fifth Amendment cases. Sweets too is unhelpful on the facts, And while it is & Fifth

Amendment oase, this Court does not find its Fifth Amendment analysis persuasive.

1
Id. et 129, 134, 135 (all three opinians concurring with respect to attenuation).
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IV. Conclusion

In &l] the circumstances, this Court holds that the receipt in evidence of Abebe's
testimony would violate the Flfth Amendment,'8 If the government is going 1o coerce 2 deteinee
to provide information to our intelligedee agencies, it may not use that evidence — or fruits of that
evidence that are tied as closely related to the coetced statemnents as Abebe’s testimony would be

- here —to proseoute the detaines for & criminal offense. On these facts, the public interest in "making
available to the trier of faot &ll concededly relevant and trustworthy evidence” is outweighed by the
public and private intereats pmtn'ct:d by exclusion. The motionto prealude Abebs as a witness iﬁ
this cass is granted.

As the Court noted in its summary order dated October 5, 2010, it has not reached this
conclusion lightly. It is acutely aware of the perilous wotld in which we live, But we must adhere
to the basic principles that govern owr aation not only when It ls convenient fo do 80, but when
perceived expediency tempts some 10 pursue & different course, The government mey continue its
prosecution of Ghallani without ualns this evidence. It probably may detain him s an enemy

combatant as long as the present bostilites continue. What it cannot do is to use Abebe's lestimony

i
It is very far from clear that Abebe’s testimony would be sdmissible if Ghailanj were belng
trled by milltary commission, even without regard to the question whether the Fifth
Amendment would invalidete any more forgiving provisions of the rules. of svidence
otherwise appliceble in such a proceeding.

Military commisslons are goveraed by the Military Commlssions Act, 10 U.S.C. §§ 948a
¢t 3eg. (the "MCA”), Bvidence ln such proocadings is governed by the Military Cormmigsion
Rules of Bvidence (“MCRE"). U.S. DEp'T OF DEFENSE, MANUAL POR MILITARY

COMMISSIONS (2010 ed.).

MCA § 946r(a) and MCRE 304 preclude or cestrict the use of “statements obtained by
torture or cruel, inhuman, or degrading troatment.” and evidence derived therefrom, and
eould require exclusion of Abebe's testimony. Even if they did not, the Constitution might
do so, even in a military commission proceeding.
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n its otherwise parfectly. appropriate prosecution to conviet him of the crimes with which he is

charped.
The defendant’s motion to preciude Husseln Abebe from testifying at trial is granted.

The foregoing as well a5 the Court’s pravious oplnion on this motion are the Court's findings of fact

and conclusions of law.
SO ORDERED,
Dated: October 6, 2010
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