
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------x
UNITED STATES OF AMERICA,

-against-

AHMED KHALFAN GHAILANI,

Defendant.
------------------------------------------x

ORDER

LEWIS A. KAPLAN, District Judge.
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The Opinion, dated October 6, 2010, was filed with the Court Security Officer. The
attached copy of that opinion, reviewed and redacted by the appropriate authorities in accordance
with the Classified Information Procedures Act, now may be filed on the public record.
Accordingly, the Clerk shall file the attached copy in place of the half sheet for DI 1038.

SO ORDERED.

Dated: October 13,2010

Lewis A. Kaplan
United States District Judge

Case 1:98-cr-01023-LAK   Document 1040    Filed 10/14/10   Page 1 of 63



Oct. 7. 2010 9:44AM 15-DOJ No. 7548 P. 3
FILED WITH THE

COUft~URITY OPFICER
C$O' .~tSS..a
CATe: 7Zf7~"'"'l~i"b"-=-

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORl(

UNITED STAms OF AMERICA~

~against-

AHMED KHALFAN OHAILANI,

Defendant

OPINION

Appearences:

FILED WITH COURT
SECURITY OFFICER

S10 98 Crim. 1023 (LAK)

...

Michael Farbian
Jesse M. Furman
Harry A. Chernoff
Nicholas Lewin
Sean S. Buckley
Assistant United States Attorneys
PRBBr BHARARA
UNInD STATBS ATTORN2Y

Peter Enrique Quijano
Michael K. Bachrach·
SteVe Zissou
Attorneyslor Defendant

l/"V'l nl-lCn 1.I...lJ(;I·C lllT.lll;:l'q" f"lrl

Case 1:98-cr-01023-LAK   Document 1040    Filed 10/14/10   Page 2 of 63



oct. 7. 2010 9:44AM 15-DOJ

Table of Contents

No. 7548 P. 4

I. BackgrOUIld I I I \ • , I ~ I , I , .. ~ 't. , I I ~

A.
B.

c.

Hussein Abebe's Connection to the 1998 Embassy Bombings ~

Iden~sein Abebe .. , . , ...............•. f ••••••••• Q
1. _Statements , .. , , , .. 1
2 ., . 0

I ••••• f, •••• ,I' ••• ' •• ' •• I " ••• ~

3, ......•...... , ',', . .lQ.
4. . . I , ~ • I , I • I , II
Abebe's Arrest, Interrogatlon, and Cooperation \ 11
1. The Phone Call to Abebe in Late July or E8l'ly AUguSt ~ .u
2. Planning and Preparation for the Arrest ... 'f •••••••••••••••••••••• H
3. Senior Superintendent Mlowola·of the TNP Is Briefed on AugUSt 12) 2006

• ;', • I 1 , ... I .. '~ •••• , , • I , • , , , ~ I • , I '" , • I ••••• I • I I ,ll
4. Abebe's Az'I"t:st , .. ". & •••• I IS. " , ••• , •• , , I I , • , I , ..!.Q
5. The TaOzanian Interrogation-August 14-15. 2006 1.2

(&.) August 14, 2006 '. f ~

(b) August IS, 2006 I ••••••••••••••••••••••• , •••••••••••••~

6. . FBtQuestioning on August 16 and 17,2006 , i:l.
7. Abcbe'a Release on Bond c. , ••••• , ••• I I ••••••••••••• 2.2.
8. Subsequent Interactions with Law Enforcement and the Court., 30

n The Barlier Ruling , . I , t I I ••• 1 • , t I •• I • , , t • 4 , ,' I •••• ' I I" • 4 11 II

rn, Attenua.tion I I •• I I I ••• , • ~ i I • I • , , • 'I • , ••• I III I •••••• l , ~

A. Attenuation. Deterrence, aDd the Privilege Against Self..Inorimination , ..•. I • H
B. The CfJccollni-Leonardt Factors \ .. I ••••• i •••••••••••••••••••••~

1. The Proximity of the Coercion ofGhailani to Abebe's Proposed Testimony
, , t • I , •• , , , I , • , • , • a I • I'~ .. " I • , • J2

2. Abebe's Willingness to Testify , I ' 40
3. The Rolo of the mega] Conduot in Securing Abebe's Cooperation and

Tostimony . . . . . ". , .. t I • , • • • • • I .. I .. • • • ) '.' • • • " I .. • • • • " • • I • II II • • • 12
4. .Temporal Proximity and Deterrence I •••• ' •••••••••• 48

C,. The Balan.ce ~""'''''.' I ••• , • , • ( ••••••• t. r I I • ~ C • I •• , •••• I I •• - •• , • ~. c II

IV. Conclusion" I •••••••••••••••••••• , ••• " I I .. I I I I I , • te,,, • f •• 59

-------------------

Case 1:98-cr-01023-LAK   Document 1040    Filed 10/14/10   Page 3 of 63



Oct. 7. 2010 9:44AM 15-DOJ No. 7548 P. 5

LBWlS A. KAPLAN, District Judge.

Th5 question presented by this motion is whether the government may use in this ­

criminal trial the testimony ofa witness whom the government obtained only through iDfonnation

it allegedly extra.cted by physical and psychological abuse of the defendant. The government has

elected not to litigate the details ofwhat was done to the defendant. Instead, it has asked the Court

to assume for purposes ofthe motion that eveI}'thing the defendBnt said was ooerced in violation of

the Fifth Amendment.' AccordinglYI this decision, at the government's behest, prooeeds on. that

premiae.

Ahmed Khalfan Ohailani is oherged with supplying the explosive! that were used to
-

bomb two United States embll.Ssies in 1998, one in TanzanIa and the other in Kenya.. Those attacks

. took the lives of224 people and injured more than 4,000. AltboUih Ghailani was not apprehended
. .

until years later, our government quiokly learned ofor suspected his alleged role.

" Ghaileni elleIitually was apprehended in 2004 and turned over to tho CrA.. The CIA

SS8 Suppression Hearing Transcript C'Tr.") at 369 (Court asked, If(Y]OU 8l"e asking me to
assume for th~ purpOSclS of dOQiding the motion that ovorything GhaiJsni SBid from the .
minute he arrives in CIA custody till the minute het gets to GuantUlllJ110 at least iii Qoerced.
Am I COrNot'r The Assistant United Statos Attorney answered, "Yet81 Judge, yes."); Gov't
Resp. to Omnibus Mot. [DI927]. at 11 (not QOnte5ting or eonoed!ng the involuntariness of
"efendant'Bstatemen~ to the CIA and arguing that lC[e]ven assUming fl1'gustldo the truth of
the defendent's premise -namely, thlltuse ofthe Custodial Statements would be prohibited
under the-Fifth and Sixth Amendments-thero II no merit to his c~it6' araumcnt"). Inview
oftho di&position oftho Fifth Amendment argumont, there is·no need to deal with that based
on the Sixth ArQendment. .

I.'...JCQ·C D1'rOl::"q' lin
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put him in a secret prison outside the United States and subjected him to so-called enharloed

interrogation methods and othal' allegedly a.busive treatment. It interrogatedhimin the secretprison

for_ Ovar time, Ohailani gave the CIA the information that led the govornment directly, '

to Hussein Abehe

The government nowproposes to oalfAbebe as awitness against Ghailani.Ghailani

moves to preclude the government from doing so, He fU'gues that the government's Identification

of Abebe and hisprocUI'ement 88' a witness flowed, directly from statl:lmenta that he made under,

duress and that the receipt ofAhebets testimony would violate the Constitution.

The Fifth Amendmentstates that I'[n]operson shall be compelled inany criminal ~ase

to bea witness against himself." But it does more. "When an incrimina.ting statement has been

obtained through coercion) the Fifth Arnendmentprohibits use ofthe statement or its "fruits,·I2_tbat

is to say, eyidence derived from any statement coercedfrom the defendant- unless the evidence"has

been come at .', . instead by moans sufficiently distinguishable to be purged ofthe prbriary taint.'"

The govenunent nevertheless algUes that Abebe's testimony should be received beoause it is

'lattenuatedJl frOm the coercjon to whioh Ohw'lani was subjected. It maintahis that Ahebe is willing

to testifY agaiIUlt Ohailw ofms own freewill, that GhaUani's coerced statements to the CIA played

no part in securing Abebets coopl:U'ation, and that the CIA Was not motivated in its interrogation of

Ghailani by any desire to obtain eVidence for use against him in a criminal case. The Court finds that

the government has not sustained its burden.

,2

.Pillsbury Co. Y. Co~boy, 459 U.S. 248, 278 (1983),
. 3

WOllgSunv, U"iredStares,311 U.S. 471, 488 (1963).
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The tempta.tion to allow ow revulsion at these bombings, the human instinct for

vengeance, and fear of tel1'Orist .a.ttacks to overoome principles upon whiQh our nation rests -

principles tbat, although not always observed, are ideals to which We aspire - is pcwerful. If our

nation is to continue as a bastion of liberty. however; we mU3t remain true to our principles and

overCome that temptation.

Among those principles is that which has been traoed to Deuteronomy, that grew

gradually through the long histol1 ofBnglish law and in the American oolonies, and that then was

embodied 1n the SelfIncrimination Clause in tho FifthAmendment.4 While the oonnection between

fruits of a coerced statement - that is to say, evidenoe derived from a statement coeroed from a

defendant - may be 150 remote, so attenuated. from the coerced statement that the use of that

derivative evidence does not violate the Fifth Amendment,' the burden ofproving attenuation iii on

the government. fi

In this case~ the link betWeen the CIA's coercion ofOhailani and Abebe ~Stestimony

is direct and close. Based on an extensive reoord, the Court's assessment of the oredibility of

witnesses the government called at the suppression hearing, 8lld the lack of oredible evidence to

support key aspe,cts of the go",emment's argument, the government has not carried its bUrden of

4

LEONARD W. LEVY. ORlGrNS OP nm fiFTH AMENDMENT o.x-xm & Appx. (1968).
, '

See United $tat,s 'Y. ·Ghatlanl, No. 98 Crlm. 1023 (LAK), 2010 WL 3430514, at "2~3 .
(S.D.N.Y. Aug. 17,2010) (h"reina:f\er l'Ohailant SUppr~.r;rjon'·).

6

See, e.g., Brown v.llUnois, 422 U.S. 590, 604 (1975) (govotnmont bears burdon ofproving
attonuatlon); Un/t,dStateJ~. Holme", 50S F.3d 1288, 1295 (D.C. CiT. 2007)(same); Untt,d
Slates 'V. Ogum, 921 F.2d 442,447 (2d Cit. 1990) (same)j UnitedStat,! v. Pere,-EJparz4,
609 F.2d 1284, 1290 (9th Cit. 1980) (same)i ~ee al6oMissoW'i v. Seibert, 542 U.S. 600. 608
D.I (2004) (government b~, burden ofproving voluntariness or ohallel1ged conf$ssion).

UJC~. c: lATO!::;>'Q' I ")()
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provIngthatAbebe's testimonywouldbe so attenuated from Ghailani'scoerced statements to pennit

its use. The motion to preolude Abebe's testimony is granted.

I. Background

A. Husseih Abebe 's 9onllectlon to the 1998 Embassy Bombings

GhaHani's alleged role in the embassy bombings inoluded obtaining the explosives

in Arushaj Tanzania, from Abebe and transporting themto Dar es Salaam.. Aocording to Abebe, the

story, is as follows.

A man named Rashid called Abtlbe in 1997. about a year before the bombin.gs. and

asked if Abebe could sell him explosives.' Abebe told Rashid that he could. Rashid arranged for

a mend named IlAJuned" to travel to Arusha to purchase the explosives from Abebe and transport

them baok to Dar es Salaam. Over tho course ofthe next six months. uAhrried1t -later identified as

, Ghailani - made three to fi~ trips to Arusba to purchase explosives and related materials from

Abebe.1 Obailani, Abebe olaims, told Abebe iliat the explosives were for Ii pearl mining operation

, offthe coast ofSomalia. Abebe claims that he did not know that Rashid and Ohailfllli intended 10

use the explosives to bomb the embassies..

Soon after the August 7~ 1998). embsssybombinis, Abebe saw GhailanPs image on

7

ThiB aoCOWlt of Abobe~&sale of explosives to GhaHani Js taken primarily from three PBI
reports of interviews with·Abebe in 2006 and 2007. S,e OX 3S03~1 (dated August 22,
2006) ('<August 2006 PBI Interview''), at 3·6; GX 3503-3 (dated December 5, 2006)
("November 2006 FBllntervieW'), at 2-4; OX J503~S (dated June 12, 2007) C'Juno 2007
FBI Intorview"), at 2-6,

•
The AuguEt 2006 and November 2006 fBI Interviews indicate three Gales. The June 2007
FBI Interview indicate! five. .

I "" ,,",urn I. nT,,... aTOJ-O ·I~
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television in relation to the bombings and realized tha.t the person to whom he. had sold explosives)

I1Ahmed." was wanted in conneotion with the bombings.9 Abebe irtunediately realized that he.

Abebe, probably was in trouble and beoame worried that the police would discover his

mvolvement. 'o He asked his father for advice. His father told him that be should keep quiet and

pray. 11

Abebe took this advice. He did not tell anyone else. not even his wife) about havini

sold explosives to .~cAhmed.,,12 He certainly did not come fOIWard and tell thepoHoe what he knew}3

When asked why not, he e>tplained that he was afraid "the polioe over there [Tanzama] do not have -

9

10

Tr. at 5 A 0 a to e at e lve W a J Wit a ear, you ow, a.
heavy consolonce that one day. to quo1e him, one day thj~ would come. that he would be>­
he would have a knook at the front door, ... He advised us (at the Auaust 2006 interview]
that he W!lS scared."): -seB also ax 3503·5 (FBI report dat'od June 12,2007). at 6 (reporting
that Abebc stated in a May 29, 2001 {n~iClw that "after he BI1W Ahmed's picture on
tolevision after the 1998 U.S. Embassy bombings, htl began to warty about the possibility
of setting arrested").

II

$6e, e.g.• Tr. al398; let also August 2006 FBI intervIew, at 6.
II

Tr. at 398; .fee af.ro August i006 FBI Interview, it 6.

Tr. at 383.85.

1.• Jf:aT.... rATr::l':)-O ·I"'V'\
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the patience to understand whatever you want to report.'Ihey would como and take you by foroB.tlJ~

Moreover, .when Abebe eventually was arrested in 2006 and quernoned by Tanzaman and FBI

officials) he initially provided 110 information, but ultimately admitted thathe had lived in fear of1he

day the police would come for him evfS! since he first saw ClAhmed'"s picture on television in

connection with the bombings. IS

B. ... Identifying andLocating Hussetn AbebB

Immediately afterthe bombings, law enforoementagencies, including

the FBI, begantrying to identify and apprehend the supplier oftha explosives. The

FBI _ had distinot' interests in doing so. The FBI was interested in prosecuting the

14

Jd. at 384-8S.

Abebe's testimony on this issue at the hearing was inconsistent. At times) he fldmJnod to
having been afraid upon seeing Gha.ilanl's picture on television. See, e.g" Tr. at 382.385.
At others, Abobo Insisted that he l'was not worried." ~Be, e,g., Id at 399. The Court finds
that Abebe in faot wu extremely frightoned from the outset, fearJng that he would be held

, re8ponsiblo for the bombinGs ifhis role wero discovered. It fmds that his denials at the
hearing of ID)' suoh concerns were prevarications.

16

.1 tTT.r nTn,"n· , ...."
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2. . Ghai/ani's Initial Statements

Ghailani was apprehended in Pakistan in late July 2004 and transferred to exolusive

zo

201

2'
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Ohailani was transferred to CIA custody in 2004. He was imprisoned at asecret site

and subjeoted to extremely harsh interrogation methods as part of the CIA's Rendition, Detention

and Interrogation Proil'am.44 GhaUani here contends that his treatment oonrtituted torture. For

present purposes, it suffioes to saythat the government doea not dispute) for purposes ofthis motion,

that all of the statements'made by Ohailani while in CIA custody were coerced and obtained in

.. violation of-his Fifth and Sixth Amendment rights.

24

26

II"'~.;-' ~"'n"'n .,""'V"\
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3.

27

28

• ~__ ~ • r ''-'''.1'' nTn...,I£l. t~1'\
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