even years -and 3,000 non-_
 billable hours ago, I joined

" a handful of public-spirited

/' lawyers as -counsel for ‘the ,
plaintiffs in Al-Haramain Tslgmic -
Foundation, Inc. v. Bush. Thelawsult-
challenged " the legalify Presi-

dent - George .W. ‘Busl’s ‘post:9711 ks

program of warrantless e .tromc '
survejllance. Our -Slien
Oregon-based Tslamic ¢

two Of-its lawyers, who.-had~been,;_
wn'etapped in violation of the For- -

eign Intelligence Surveillance Act
(FISA). Our proof of the surveil-
lance was a top-secret document.
- that the government had accidently
- disclosed to Al-Haramain’s lawyers

-during proceedings to declire Al
Haramain - 4 ‘terrorist orgamzatlon ’
Our groal was for the judiciary torule’

that the president may fiot dlsregard .

an act of Congress in the name of
nahonal secunty .

Wé were not alone in lifigating

i _._'thls case.Thewammﬂesswxretap-
ping program- spawned sotne. four_
‘dozen lawstils against:the- federal
jgovemment and ‘the- telecommuni-"".
“cations carriers that parficipated ~

ir the program. Eventually, all of

those lawsuits failed, foundering on -
the state secrets privilege (which .
shields sensitive national security.
information from use in litigation)”
i - ahd a congressional grant of refro-
d - active immunity to the telecommi-
-nieations carriers. Dlsappomungly,« )

Presigent Barack Obama embraced
the state secrets privilege as ro-
bustly as his predecessor..-

One lawsuit succeeded at the
district court level — ours, which

" in 2008 was reditled. AlHaramam_
' Islamu: Foundation, Inc.*v. Obima, -
After a yearslong dispute over..
whi ther the top-secret peumént - -
w1thm the scope 0f the state -

amassed enough"publlcly avaﬂable

evidence to prove. our,case. In 2010,

“District Judge Vaughn R, Walker,
" déclaring that the president may -
- mgin-legal-‘téam told me to read
‘a book about fighting lost causes,

niot disregard - FISA, : ruled that

‘our clients had *been’ unlawfully:
wnetapped and awarded a modest .

--amount - of statutorily-prescribed
damages plus attorney fees totaling
some $2.5 million. Cahfbmta Lawyer
magazine gave me that year’s (_DLAY :

‘Inswad of measurmg
success and failure in terms
of achievements, we should
_ view success-as the hvmg :
out of values, persistence i

the. face of great odds, ani

the strehgth to stand updor - ‘ : :
principle even'when defeat -

seems ine _table

liance on that document and'
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- award' Constltutional Law :
“Tiwo- yedrs later, in 2012, ‘the 9th.

- U.S.. Circuit Court- of Appeals re-
" versed otit judgment, ifivoking the.

doctriné’of sovereign immitnity. Ac-

. cordingtothe appeals court, regard- ' i
. less of the public proof of our clients’”
: wammtless eleciromc‘survelllanee,

: pronouncement that the prwidentﬁ '
:- may not viélate FISA; the 9th Circuit
& mstead ‘proclimed that he can get

awaywithit, .= ..
So iuch for the villa in‘vaence

“that had become asi ifiside joke

-within'the Al-Haramain legd) team
after Judge Walker. awarded attor-

1 ney fees. But we did not pursue this

“litigation'to get rich: Nordid we have
ifr-.. any illusions about the odds against
1~ us. We knew from thie start that our --
| chancesfviciorywasglim: " 7
 We have decided not to challenge )
. the 9thC1rcu1t ruling in'the US

adefeat. Wouldlregretthatlhad

' devoted all those years to the case?

fwzthHoMtz&Legy

. practice,. The Rutter Group’s
- fornia Practice Guide: Civil Appeals

“Would I become disikusioned? Dis-
“heartened? Embittered?
Another member of the Al-Hara-

called “Success Without Victory:
Lost Legal Battles and the Long
Road to Justice in America,”. by
Julés Lobel of the- Center. for Con-
stitutional Rxghts Lobel ‘speaks- of
theiview, expressed in the writings'
of Ralph Waldo Emerson and Henry -
Dawd Thoreau, that “work is a call-’
ing, 4n expression of oneself, and a-
way to cultivate, moral sensibilities,
not. merely a utilitarian activity that

' leads to winning, * He quotes the los-

rney in Plessy. o, Ferguson; “1
doit becaise Fambuilt that
And formier Aftorney Genéral
Ramsey €lark: “Youneed to act. You
dont fneasure the odds. They’re all
Torig'shiots” -

. Eobel says “Instead of measur-

ticcess- and faflure in ferms
iévements, we: stipuld view
cess-as the living out of values,
Fsistencein the face of great dds,
€ strength to. stand.up. for
e even when defeat seems

fable.”

. < Those- are comfortmg words to

r who has just lost the' most-

2w
i t case of»his careerAnd

grets Thatcase is ablg part of
afm, V'ctory, no Success, yes :

Elsenberg is ty' counsel
LLP. He is
“the- principal. author of the: leadmg
treatise on California civil-appellate
“Cali-

Jon

~and Writs,” He can be redched at
jetsenberg@homtzlevy com
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