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RECOMMENDED:

. That the Defendant’s Motion for to
Termmate the Consent Decree [Docket
No. 175] be granted.

2. That the Movant’s (Rivera’s) Motion
in Support of Memoranda of Civil Action
and Determination and Protection of Class
and Order of Conduct [Docket No. 149] be
denied as moot. '

3. That the Movant's (Rivera’s) Motlon
for Clanﬁcatlon and Proper Certificate for
Ailing Action [Docket Np. 153] be denied
as moot. .

4. That the Movant’s (Hendrickson’s)
Motion for Contempt of Court Orders &
for Order Prohibiting Further Discipline
Prosecution [Docket No. 154] be denied as
moot. ‘ :

5. That the Movant’s (Bruyette’s) Mo-
tion for Contempt of Court Charges Upon
Defendants Successors in Office [Docket
No. 156] be giemed as moot.

6. That the,,Move'_i_l,t’s (Kruger’s) Motion
for Contempt of Court:and Order for Com-
pensatory Damages Against the Defen-
dants, their Agents and the Successors in
Office [Docket No. 159] be denied as-moot.
. 7. That the Movant’s (Kruger’s), Motion
for Appointment of Counsel [Docket No.
166] be denied as moot.. :

8., That the Movant’s (Kruger’s) Motion
for Contempt of Court [Docket No. 166] be
denied as moot. ;

9. That the Movant’s (Rachuy’s) Mo-
tion for ‘Contempt of Court [Docket No.
167] be denied as moot.

10. That the Movan_t’s (Rivera’s) Mo-
tion to Deny Defendants Motion [Docket
No 171] be denied as moot. ‘

_‘11. That the Movant’s (Rachuy’s) Mo-
tion to Enjoin Consent Decree [Docket No.
181] be denied as moot.-

12. - That the Movant’s (Rachuy’s} Mo-
" tion To Enjoin Consent Decree [Docket
No. 183] be denied as moot.

13, That the Movant’s (Ridsdale’s) Mo-
tion to Find Defendants’ Successors. in
Contempt of the Court’s Order and Con-
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sent Decree [Docket No. 186] be denied as
moot.

14. - That the Movant’s (Rﬂey’s) Motion
for Contempt of Court [Docket No. 187] be
denied-as moot. :

-15. ‘That the Movant’s (Rlsdale s) Mo-
tion'to find the Defendants in contempt of
Court [Docket No. 188] be demed as moot.

NOTICE

Pursuant to Rule 6(a), Federal Rules of
Civil Procedure, D:Minn. LR1.1(f), and
D.Minn. LR72.1(¢)©2); any party may ob-
ject to this Report and Recommendation
by filing with the Clerk of Court, and by
serving upon all ‘parties by no later than
February 12, 1999, a writing which specifi-
cally identifies those portlons of the Re-
port to which objections are made and the
bases of those objections. - Failure to com-
ply with this procedure shall operate as a
forfeiture of the objecting party’s right to
seek review in the Court of Appeals.

If the consideration of the objections
requires a review of a transeript of a Hear-
ing, then the party making the objections
shall timely order and file a complete tran-

seript of that Hearing by no. later than

January 12, 1999, unless. all interested
parties stipulate that the District Court is
not required by Title 28 U.S.C. § 636.to
review the transcript in order toiresolve all
of the objections made. -« -,

w
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ting murder in Japan: of . United  States
national. The District .Court, Burrell, J,
held .that:. (1)xCongress -had authority to
énact statute making it criminal offense for
United States national to kill another Unit-

ed States national ‘while in foreign country; -

(2) court’s exercise of jurisdiction ever case
did not violate .due process; (3) -Japanese
officials’ investigation into murder.did not
bar prosecution by United States; and (4)
statute prescribing. punishment for United
States: national ;who. kills another United
States.national. in foreign land implicitly
contained mens rea element. .
Motions denied. .

1. Criminal’'Law ¢=18 "
There is no constitutional bar to ex-
traterritorial application of penal laws. -

2. Criminal Law.€=18

Congress had authorl’cy to enact crimi-
nal statute making it criminal offense for
national of United States to kill another
national while in another country. 18
U.S.C.A. § 1119. -

3. Criminal Law &=18
International Law, &7
Congress possesses external sover-
eignty authority to pass.criminal laws pro-
scribing : its ~national§’ . outlaw conduet
against other nationals abroad. .

4. Constitutional Law €259 ‘

When government seeks to prosecute
United States national for acts occurring
in foreign lands, due process does not re-
quire demonstration® of nexus. U.S.C.A.

'ConstAmend 5. G i
5. Criminal Law @:97(3) o

Even if nexus between alleged enme
and United: States was required- in .order
for.government to prosecute United.States
citizen for aets occurring in:foreign lands,
sufficient -nexus was established to- prpse-
cute defendant for alleged acts committed
in Japan, where defendant, who was Unit-
ed States ‘citizen,, was accused of  killing
another. United: States , citizen. US C.A.
Const.Amend. 5. i ;

6. Constitutional-Liaw &=268(10).: **

Unless material witness’s unavailabili-
ty is attributable to unilateral government
dction,” due process is not ' violated.
U.S.C.A. Const.Amend. 5.

7. Criminal Law &700(10)

Government cannot reasonably be
‘held responsible for inherent difficulty of
locating and- producing - foreign witnesses,
at least when government has not con-
cealed witnesses or remeoved them; from
United States.

8. Crlmmal Law ¢=97(3) ‘

: Court’s exercise of . Junsdlctlon over
case in which defendant was accused of
killing another United States national
while in Japan did not violate defendant’s
due: process ‘rights, even though ‘most of
witnesses were located- in Japan; absent
any evidence that government did- any-
thing- to inhibit defendant’s access to wit-
nesses. U.S.C.A. Const.Amend. 5.

9. Attorney General €7

Congress had authority to repose de-
termination to prosecute forelgn murder of
United States national excluswely with the
Attorney General and, thus, court would
not review that determihation. 18
U S.€. A § 1119(0)(2) '

- 10. Dlstrlct and Prosecutmg Attomeys

&=8 dt
So long -as.:prosecutor: has probable
cause to belieye that accused committed
offense defined by statute, decision. wheth—
er to .prosecute generally rests. entlrely in
prosecutor’s diseretion. :

11. Attorney General @6

United States @40

Statutes penngttmg Secretary of State
and Attorney .General to delegate their
authority, delegation power remains intact
unless another. statute contains language
Timiting power. State De‘partment Basic
Authontles Act of 1956, § 1(a)4) as
amended, 22 U.S.C.A. -§ 265la(a)(4);, 28
US:C.A. § 510.
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12. Double Jeopardy ¢=183.1 :

Conduet of Japanese officials, in tak-
ing defendant into, custody, evaluating her,
and deciding they could not proceed under
Japanese law, did not constitute- undertak
ing a prosecution within meaning of stat-
ute barring proseeution of defendant for
foreign murder of United States national if
prosecution has been previously undertak-
en by foreign country for same conduct.
18 U.S.C.A. § 1119(e)(1).

13.- Homicide =9

Statute prescribing punishment for
United States national who kills another
United States national in foreign land im-
plicitly contamed mens rea eIement 18
U.S.C.A. § 1119.

Jodi Beth Rafkin, Assistant U.S. Attor-
ney, Sacramento, CA, for plaintiff.

Jeffrey L. Staniels and Mary French,
Assistant Federal Defenders, Sacramento,
CA, for defendant.

ORDER
BURRELL, Dlstnct Judge.

Defendant Sharonda White seeks:to dlS-
miss - the cnmmal indictment against her
on the followmg grounds 1) the Court
lacks jurisdiction; and 2) the statute under
which Defendant is charged unconstitu-
tionally fails to require proof of mens rea
as an element of the crime.

I. Background -
*In July 1996, Deferidant, an Americdn
national, resided in Okinawa, Japan with
her ‘husband “Roshied ‘White ‘and her two-
year-old son Crosby White. On July 16,
1996, Crosby White was pronounced.dead
at the United States Naval Hosp1tal in
Okinawa. The same day, Defendant was
arrested by Japanese' authorities and tak-
en into custody in Japan for Crosby
White’s death. - H o

1. Section 1119(b) prov1des that “[a] person
who, being a national of the United States,
kills ... a national of the United States ‘while
such national is outside the United States but
within the jurisdiction of another country

Subsequenﬂy, Japanese authorities noti-
fied the United States Air Force that they
would not prosecute Defendant. Defen-
dant  was released to United States offi-
cials and immediately returned to the
United States. On March 27, 1977, Defen-
dant was indicted for killing Crosby White.
The indictment read in pertinent part that
Defendant
© on or about the 16th day of July, 1996, in

Okinawa, Japan, being a national of the

United States of America, did with -mal-

ice aforethought kill a two-year-old child

who was also a nationalof ‘the United

States of America while said nationals

were outside the United States but with-

in the jurisdiction :of another country in
violation of Title 18 United States Code,

Section 1119.

IL. Discussion

A, Motion to Dismiss for Lack of Jur—
1sdiction

Defendant argues that the Court should
dismiss the indictment for lack of jurisdic-
tion on the following grounds: 1) that Con-
gress was without authority to enact 18
U.S.C. § 1119; 2) that prosecuting Defen-
dant under this -statute denies her due
process rights under the Fifth Amend-
ment; and 8) that the government failed to
comply with statutory. prerequisites-to in-
stituting a prosecution under § 1119

1. Lack of Congre’ssz'bnal Authority

[1,2] Defendant argues that Congress’
enumerated Article I powers do not pro-
vide authority for enactment of -§ 1119.
Defendant cites to a series of cases for the
familiar proposition that the several
“States possess primary authority for de-
fining ‘and enforcing thé Criminal law.”
Brecht v. Abrahamson, 507 U.S. 619, 635,
118+S.Ct: 1710, 123 L.Ed.2d 353 (1993).
However, Defendant’s argurnent falls to

= »shall be punished as prov1ded under sectxons
‘1111, 1112, and 1113." Sections® 1111
through 1113 ‘define and set the’ pumshments
for completed or attempted murder and man-
slaughter. See 18 U.S.C. 88 1111-1113;.
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recognize the “differences between the
powers of the federal government in re-
spect to foreign or external affairs and
those \in respect of domestic or internal
affairs.” United: States v. Curtiss-Wright
Export Corp., 299 U.S. 304, 315, 57 S.Ct.
216, 81 L.Ed. 255 (1936).. “The broad
statement that the federal government can
exercise no powers except those specifical-
ly enumerated in the Constitution ... is
categorically true only in respect to our
mternal affairs.” Id. at 315-16, 57 S.Ct.
216. “There is o constitutional bar to the
extraterritorial application of penal laws.
Numerous decisions have upheld the au-
thority of the United States to enact and
enforce criminal laws with extraterritorial
effect:” United States v. King, 552 F.2d
833,:850-51 (9th-Cir.1976), cert. denied, 430
U.S. 966, 97 S.Ct. 1646, 52 L.Ed.2d 357
(1977) (citing cases). Congress’ exercise of
this authority is both constitutionally and
internationally permissible. United States
v. Cotten;, 471 F.2d 744, 749-50 (9th Cir.
1978). As.the Supreme Court explained in
Curtiss-Wright Corp., 299 U.S. at 315-16,
57 S.Ct. 216, there are “fundamental” dif-
ferences. between federal power in the do-
mestic area, and federal power in relation
to foreign, affan's
The broad statement that the federal
government can exercise no powers ex-
cept those specifically enumerated in the
Constitution, and such implied powers as
are necessary and proper to carry into
effect ‘the enumerated powers, is cate-
gorically true only in respect to our in-
ternal affairs. ..:-And since the states
severally never. possessed international
powers, “such powerscould mot- have
been carved from the mass of state pow-
ers_but obv10us1y were transmltbed to
the United. States from some . other
‘source. £

may: genera]ly assert Junsdlctlon over its
citizens.” - United States v. Juda, 46 F.3d
961, 967 (9th Cir.1995), ‘cert. denied, 515
U. S 1169, 115 S. Ct. 2632, 132 L. Ed 2d 872
(1995). It'is peHucxd Congress possesses
external _Sovereignty - authority to pass
criminal laws proscribing its nationals’ otit-

law conduct against other nationals
abroad. Thus, Defendant’s argument re-
garding Congressional authority to enact
§ 1119 is unavailing. ! :

2. Due Process

Defendant next contends that prosecut-
ing her under § 1119 would violate her
right to due process. Defendant. relies on
language in United States v. Davis, 905
F.2d 245, 24849 (9th Cir.1990), cert. de-
nied 498: U.S. 1047, 111 S.Ct. 753, 112
L.Ed.2d-773 (1991), which stated, “[iln or-
der to -apply extraterritorially a federal
criminal statute to a defendant consistent
with due process, there must be a suffi-
cient nexus between the deferidant and the
United States.” Defendant argues the ap-
plication of § 1119 to her is “unreasonable,
arbitrary, and fundamentally unfair” be-
cause “[t]he alleged conduct had no link to
the United States.” See Def’s Mot. to
Dismiss, filed August 21, 1997, at 11.
Therefore, Defendant. suggests the: prose-
cution is inconsistent with: due : process
principles because the alleged acts “did not
take place within the United States or
have any effect on the United States.” Id.

[4,5] Contrary to Defendant’s asser-
tions, no due process problem-is presented
here. First, where the government seeks
to prosecute a United . States citizen for
acts. occurring in foreign. lands,. due pro-
cess does not require a demonstration of
“nexus.”..See. Juda, 46 F.3d;at 966-67
{noting that: prior cases requiring a nexus
involved situations:;where... the United
States sought to prosecute forelgn nation-
als), United States v.. Caicedo, 47 F.3d
370, 372 (9th Cir: 1995) (“The. nexus re-
quirement ' in Dawis is grounded on: the
international law principles  applicable to
forelgn flag vessels.”). Moreover, even if a
nexus was required, it has .been estab-
lished. " Defendant'is an American citizen
and she is accused of killing another’ Amer-
ican citizen. The interest'of the United
States in this case can. hardly be .ques-
tioned.
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. [6-8] Defendant also argues that the
Court’s. exercise of jurisdietion over the
case violates her right of due process be-
cause “[vlirtually all of the witnesses in
this case are located in Japan.” Def.s Mot.
to Dismiss at 12. However, “due process
is not violated unless a material witness’s
unavailability is attributable to unilateral
goverhment action.” United States .
Gonzales, 617 F.2d 1358, 1363 (9th Cir.
1980). - “The Government cannot reason-
ably be held responsible for 'the inherent
difficulty of locating and producing foreign
witnesses, at least when the Government
has not concealed the witnesses or re-
moved them. .from the United ‘States.”
United States v. Layton, 855¢ F.2d 1388,
1408 (9th Cir.1988), cert. denied 489 U.S.
1046, 109 S.Ct. 1178, 103 L.Ed.2d 244
(1989).. Here, Defendant has not shown
the government did anything to inhibit her
access to witnesses. g

3. . Statutory prerequisites
Defendant next contends the goverr-
ment has failed to comply with the statuto-
ry prerequisites to prosecuting her for a
violation of 18 U.S.C. § 1119. Section
1119(e)(2) provides: ;
“No prosecution shall be approved under
this section unless the Attorney General,
in consultation with the Secretary of
State, determines that the conduct took
- place in a country in which the personis
no longer present,-and the country lacks
the ability to lawfully secure the per-
son’s return. A determination by the
Attorney General under this paragraph
is not subject to judicial review.” e

2. Defendant further argues that because the
Attorney General and Secretary of State did
not themselves personally make the deterimi-
nation ‘of whether Japan.could “lawfully se-
cure” Defendant’s return, the. government
failed to comply with the statute’s require-

" ments. 'However, both the Attorney General
and Secrétary of State have statutory authori-
ty to delegate-their functions:: See 22 U.S:€C.
§ 2651a(a)(4). (Secretary of State); 28:U.S.C.
§ 510 (Attorney General). This delegation
authority remains intact unless the statiite
contains ‘language limiting ‘the delegation
power. See United States v. Plesinski; 912

Defendant argues strenuously that the
government - could not have reasonably
concluded that Japan lacked the ability to
secure Defendant’s return. Defendant
concludes, based on her reading of the
extradition treaty between - the United
States and Japan, see Def's Mot. to Dis-
miss, Appendix A-2, that Japan could se-
cure Defendant’s return.

[9-11]1 However, Defendant’s argu-
ment fails. to recoghize that the Attorney
General’s determination under § 1119(c)(2)
is not subject to judicial review. The judg-
ment of Congress to insulate the determi-
nation from judicial review is consistent
with the general proposition that “so-long
as the prosecutor has probable cause to
believe that the accused committed an of-
fense defined by statute, the decision
whether or not to prosecute ... generally
rests entirely in his discretion.” Borden-
kircher v. Hayes, 434 US. 357, 364, 98
S.Ct. 663, 54 L.Ed2d 604 (1978). Con-
gress was well within its authority to re-
pose the determination to prosecute exclu-
sively with the Attorney General. Thus,
the Court will not review whether the At-
torney General correctly concluded that
Japan could not lawfully secure Defen-
dant’s return.? 1

[12] Defendant further argues that
prosecution in the United States is barred
because Japan has, already “prosecuted”
her. Section 1119(c)(1) states ‘that “[n]o
prosecution shall be approved if prosecu-
tion has been previously undertaken by a
foreign :country . for: the- same ‘conduct.”
Defendant -¢ontends- that when Japanese

F.2d 1033, 1037 (9th Cir.1990); of. 18 U.S.C.
§1119(c)(1) ("Nd’firoséct’lticin may be insti-
© tuted against -any person “under this section
except upon the written approval of the Attor-
ney General, the Deputy Attorney General, or
an Assistant Attornéy General, which function
of approving prosecutions may not be delegat-
ed.”). Section 1119(c)(2) does not’ contain
language limiting delegation. Thus, ‘both_ At-
torney General Reno.and Secretary of State
Albright appropriately delegated their func-
tions under Section 1119(c)(2) to ‘subor-
dinates. See Gov't Opp’n Mot. Dismiss, Ex-
‘hibits:1 & 2. ’ :
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officials took her into custody, evaluated
her, -and decided. they could not proceed
under Japanese law, their conduct “consti-
tuted ‘undertaking a prosecution.”” See
Defs Mot. to Dismiss at 14. This argu-
ment is without merit.

B.  Motion to Dismiss for Absence of
Mens Rea Term

Defendant also makes a facial challenge
to'§ 1119, arguing that the statute uncon-
stitutionally fails to require a mens rea
element for a murder conviction.,, Section
1119, entitled “Foreign murder of United
States nationals,” reads in pertinent part
as follows:

A person who, being a natlonal of the

_United States, kills or attempts to kill a

national of the United States while such

natlonal is outside the- Umted States, but
w1th1n the Jjurisdiction of another coun-
try shall be punished as provided under
sections 1111, 1112, and 1118. '
Defendant- asserts' the word “kill,” as op-
posed to “murder” or “manslaughter,”
does not contain a mens rea component.
Arguing that the word “kill” is unambigu-
ous, Defendant asserts that the Court may

~ not look beyond the plain- meaning of the

word to find a mens rea element. Thus,
because section 1119 fails to requlre proof
of criminal intent, Defendant argues it un-
eonstitutionally outlaws justifiable and ex-
cusable homicide as well as culpable homi-
cide.? .

3.: The. government alleges in the indictment
that Defendant possessed. a mens rea, con-
tending that she killed Crosby White “‘with
malice aforethought.” Further, the govern-
ment acknowledges that it must prove Deferi-
dant was of culpable mind to convict her as
charged. See Gov't Opp n at 8

4. The defense argues Congress only incorpo-
rated the ‘punishment portions of sections
1111 through' 1113; but not the definitions of
the offenses described in those sections. To
illustrate that “Congress clearly knows how to
incorporate definitions when it wants to,” see
Def.’s Mot. to Dismiss at 7, Defendant con-
trasts the language in § 1114, which reads in
part as follows:

Whoever kills . . . shall be punished—

[13] However, Defendant’s reading of
§ 1119 is too narrow. Section 1119 re-
quires one who kills' as proscribed to be
punished under sections 1111 through
1113. * Sections 1111 through 1118 pre-
seribe the punishment for murder, man-
slaughter, and attempted murder and
manslaughter, respectively. See, e.g, 18
U.S.C. § 1111 (“Whoever is guilty of mur-
der in the first degree shall be punished by
death or by imprisonment for life....”).
In order to determine which punishment
to apply to a violation of section 1119, the
Court must necessarily determine whether
the proven offense is murder, manslaugh-
ter or attempted manslaughter. Thus, the
mens rea components contained in sections
1111 through 1113 have been incorporated
into section 1119 by necessary implication.*
See, e.g., 18 U.S.C. § 1111 (defining “mur-
der” as “the unlawful killing of a human
being with malice aforethought”).

Moreover, construing section 1119 to
contain a mens rea element is consistent
with Congressional intent.® “As in all
cases of statutory construction, our task is
to interpret the words of the statute in
light of the purposes Congress sought to
serve.” Dickerson v. New Bamner Insti-
tute, Inc 460 U.S. 103, 118, 103 S.Ct. 986,
74 L.Ed2d 845 (1983) (citation omitted).
As evidenced by section 1119’ title, “For-
eign murder of United States nationals,”
Congress did not intend to criminalize j jus-
tifiable or excusable killings. In addition,
Congress!, mcorporatlon of the punishment

(1) 1_n'the case of murder, as provided
under section 1111;
(2) in the casé of manslaughter, as pro-
vided under section 1112. .
Defendant asserts the presence of the words
“murder” and  “manslaughter” in section
1114 shows Congressional intent to incorpo-
rate not only the punishment for section 1111
murder,, but_also its definition for murder.

5.. This “reluctance to simply follow the most

grammatical reading’ of the statute .is height-
ened.by ... cases interpreting criminal stat-
utes to mclude broadly applicable [mens rea ]
requlrernents ‘even ‘where the statute by its
terms does not contain them.” U.S. v. X~
Citement Video, Inc., 513 U.S. 64,70, 115
S.Ct. 464, 130 L.Ed.2d 372 (1994).



