
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

______________________________ 
      ) 
AMERICAN CIVIL LIBERTIES  ) 
UNION and AMERICAN CIVIL      ) 
LIBERTIES UNION FOUNDATION )    

) 
 Plaintiffs,     )                                                     

)                                                                                 
v.   )    Civil Action No. 13-01870 

) (JEB)  
    )  

CENTRAL INTELLIGENCE AGENCY,  ) 
) 

 Defendant.   )                                                  
______________________________) 
 

DECLARATION OF NEAL HIGGINS 
DIRECTOR, OFFICE OF CONGRESSIONAL AFFAIRS  

CENTRAL INTELLIGENCE AGENCY 
 
I, NEAL HIGGINS, hereby declare and state:  

1. I am the Director of the Office of Congressional 

Affairs (“OCA”) at the Central Intelligence Agency (“CIA or 

“Agency”).  I joined the CIA in June 2013 from the Senate Select 

Committee on Intelligence (“SSCI or “Committee”), where I served 

as a senior advisor to Senators Bill Nelson and Martin Heinrich, 

as regional monitor for the Persian Gulf, and as budget monitor 

for the Federal Bureau of Investigation.  Prior to joining the 

SSCI staff, I served as Senator Nelson's legislative director.  

Earlier in my career I worked as a member of the trial team 

prosecuting Slobodan Milosevic and as an associate at the law 

firm of Sullivan & Cromwell LLP. 
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2. As Director of OCA, I am the principal advisor to the 

CIA Director on all matters concerning relations with the 

Congress.  My responsibilities include ensuring that the 

Congress is kept fully and currently informed of the Agency’s 

intelligence activities via timely briefings and notifications, 

responding in a timely and complete fashion to congressional 

taskings and inquiries, tracking and advising on legislation 

that could affect the Agency, and educating CIA personnel about 

their responsibility to keep the Congress fully and currently 

informed.  One of the congressional oversight committees with 

which I regularly interact in this capacity is the Senate Select 

Committee on Intelligence, which authored the document described 

below.     

3. Through the exercise of my official duties, I am 

familiar with this civil action and the underlying Freedom of 

Information Act (“FOIA”) requests.  The purpose of this 

declaration is to explain the basis of the Agency’s 

determination that one of the documents at issue in this 

litigation, the version of a report1 authored by the SSCI 

concerning the CIA’s former detention and interrogation program 

(“SSCI Report” or “Report”) that the Committee has shared with 

CIA, is a congressional record that is not subject to the FOIA.  

1 Although the SSCI “adopted” a version of the Report and shared it with CIA, 
the Agency’s understanding is that the SSCI may make additional edits to the 
document; thus the version shared with CIA may not represent the final text 
of the Report if and when it is officially released by the Committee. 
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The statements in this declaration are based on my personal 

knowledge and information made available to me in my official 

capacity.  Specifically, these assertions are drawn from my own 

interactions with the SSCI with respect to the disposition of 

the Report, consultations with other CIA officials who were 

responsible for working with the SSCI as it drafted and 

disseminated the Report, a review of the relevant documentary 

record, and other information made available to me in my 

official capacity.     

I.   Plaintiffs’ FOIA Request 

4. By letter dated 14 February 2013, plaintiffs requested 

“disclosure of the recently adopted report of the Senate Select 

Committee on Intelligence relating to the CIA’s post-9/11 

program of rendition, detention, and interrogation.”  A true and 

correct copy of this letter is attached hereto as Exhibit A.  

5. The Agency responded by letter dated 22 February 2013 

and advised plaintiffs that the requested report was a 

“Congressionally generated and controlled document that is not 

subject to the FOIA’s access provisions” and, accordingly, the 

CIA informed plaintiffs that it could not accept the request.  A 

true and correct copy of this letter is attached hereto as 

Exhibit B.  This lawsuit followed.2 

2 Plaintiffs have submitted two other FOIA requests seeking additional 
documents related to the subject matter of the instant request.  The CIA’s 
responses to these FOIA requests will be briefed separately.  
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II.  Creation of the SSCI Report 

6.  From the beginning of its interactions with the CIA 

with respect to the Report, the SSCI demonstrated that it 

intended for the Report to remain a congressional record that 

would not be subject to the provisions of the FOIA.  In its 

congressional oversight role, the SSCI advised the CIA in March 

2009 that it planned to conduct a review of the CIA’s former 

detention and interrogation program.  At the outset, the 

Committee requested access to broad categories of CIA documents 

related to how the program was created, operated, and 

maintained, which would form the basis of its review.  Due to 

the volume and the highly sensitive and compartmented nature of 

the information at issue, the CIA determined that in order to 

properly safeguard classified equities, the SSCI’s review of 

Agency records would need to take place at CIA facilities.  

7. Following discussions with the Committee, the CIA and 

SSCI reached an inter-branch accommodation that respected both 

the President’s constitutional authorities over classified 

information and the Congress’s constitutional authority to 

conduct oversight of the Executive.  Under this accommodation, 

the CIA established a secure electronic reading room at an 

Agency facility where designated SSCI personnel could review 

these highly classified materials.  In addition, the CIA created 

a segregated network share drive at this facility that allowed 
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Members of the Committee and staffers to prepare and store their 

work product, including draft versions of the SSCI Report, in a 

secure environment.   

8. One key principle necessary to this inter-branch 

accommodation, and a condition upon which SSCI insisted, was 

that the materials created by SSCI personnel on this segregated 

shared drive would not become “agency records” even though this 

work product was being created and stored on a CIA computer 

system.  Specifically, in a 2 June 2009 letter from the SSCI 

Chairman and Vice Chairman to the CIA Director, the Committee 

expressly stated that the SSCI’s work product, including “draft 

and final recommendations, reports or other materials generated 

by Committee staff or Members, are the property of the 

Committee” and “remain congressional records in their entirety.”3  

The SSCI further provided that the “disposition and control over 

these records, even after the completion of the Committee’s 

review, lies exclusively with the Committee.”  As such, the 

Committee stated that “these records are not CIA records under 

the Freedom of Information Act or any other law” and that “[t]he 

CIA may not integrate these records into its records filing 

3 The other portions of this letter reflect confidential negotiations between 
the SSCI and CIA over other, unrelated conditions pertaining to the SSCI’s 
review, and therefore this confidential correspondence, which is itself a 
congressional record, is not attached to this declaration.  The quoted 
provisions in this paragraph are true and accurate quotations from the 
letter, and are being included in this declaration after consultation with 
the SSCI staff.     
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systems, and may not disseminate or copy them, or use them for 

any purpose without prior written authorization from the 

Committee.”  Finally, the SSCI requested that in response to a 

FOIA request seeking these records, the CIA should “respond to 

the request or demand based upon the understanding that these 

are congressional, not CIA, records.”   

9. Based on this inter-branch accommodation, SSCI 

personnel used the segregated shared drive to draft the document 

that is the subject of this litigation.  As sections of the 

report reached a certain stage, the SSCI worked with the CIA 

information technology and security personnel to transfer these 

drafts from the segregated shared drive to the SSCI’s secure 

facilities at the U.S. Capitol complex so that the Committee 

could complete the drafting process in its workspaces.  

Presumably, the SSCI made additional changes to these draft 

sections following the transfers.  Thus, it is the Agency’s 

understanding that the adopted version of the Report that SSCI 

subsequently provided to the Agency does not reside on the 

segregated shared drive described in the preceding paragraph.  

Nonetheless, the restrictions governing the information on that 

shared drive have informed how the CIA has treated all versions 

of the SSCI’s work product in the Agency’s possession, including 

the version of the Report adopted by the SSCI and shared with 
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the CIA, and the SSCI has provided no indication that the Agency 

should treat the Report in a different manner. 

III. Transmission of the SSCI Report to the CIA 

10. On 14 December 2012, the SSCI Chairman informed the 

President, Acting CIA Director, and other senior Executive 

Branch officials that the Committee had completed its review of 

the CIA program and stated that the Committee planned to provide 

a copy of the approved Report for their review.  A true and 

correct copy of this letter is attached hereto as Exhibit C.  

Additionally, the SSCI Chairman stated that she planned to send 

copies of the report to appropriate Executive Branch agencies 

for their review and response.  After considering any “suggested 

edits or comments” from these agencies, the SSCI Chairman 

advised that she “intend[ed] to present the report with any 

accepted changes again to the Committee to consider how to 

handle any public release of the report, in full or otherwise.”     

11. After receiving this letter, the CIA’s Office of 

Congressional Affairs reached out to Committee staff in order to 

secure the approvals necessary for Agency personnel to gain 

access to the SSCI Report.  By email dated 13 December 2012, the 

SSCI Staff Director advised the then-Director of OCA and 

personnel from other federal agencies involved in the review 

that, upon the explicit instruction of the SSCI Chairman, the 

Committee would only provide the copies of the Report to 
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specific individuals identified in advance to the Chairman by 

the agencies.  A true and correct copy of this email (with 

appropriate redactions) is attached hereto as Exhibit D.  Soon 

thereafter, the CIA provided the Committee with a list of Agency 

officers who would review the SSCI Report on behalf of the CIA.  

The Committee approved access for these individuals for the 

limited purpose of providing edits and comments in response to 

the Report.   

12. The Report that the Agency received is marked TOP 

SECRET, with additional access restrictions noted based on the 

sensitive compartmented information contained therein.  The CIA 

subsequently conducted a thorough review of the Report and 

drafted a lengthy response, a process that necessitated 

increasing the number of officers who had access to the Report 

or portions of the Report.  However, access to the document has 

remained confined to authorized CIA personnel with the requisite 

security clearances and a need-to-know, and for the limited 

purpose of assisting the Agency in its interactions with the 

Committee with respect to the Report and the Agency’s response.4  

Additionally, the CIA has not integrated the SSCI Report into 

the CIA files or records systems and has consistently treated it 

as a congressional document rather than an agency record.  

4 In addition, a small number of Agency personnel have reviewed portions of 
the Report for limited purpose of assessing the proper classification of its 
contents or responding to the present FOIA request.    
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IV. The CIA’s Determination that the SSCI Report Is a  
Congressional Record 

 
13. As the foregoing demonstrates, the CIA understood from 

the beginning, and the Committee has consistently made clear, 

that the SSCI retained control over the Report.  From the 

outset, the SSCI indicated that the records it created on the 

segregated shared drive during the course of its review, 

including any reports resulting from its inquiry, were to be 

considered congressional records that are not subject to the 

dictates of the FOIA.  This understanding was an important 

element of the inter-branch accommodation that was reached.    

14. When the SSCI later provided the CIA with the copy of 

the adopted Report, it did so for the sole purpose of allowing 

the Agency to provide “suggested edits or comments,” and the 

Committee continued to exhibit its intent to control the 

document.  Before providing the Report to the CIA for purposes 

of CIA’s review and comment, the Committee required that the 

Agency provide a list of personnel who would access the Report 

for that limited purpose.  Further, following its transmittal, 

the CIA has not integrated the SSCI Report into the Agency’s 

file systems, and it has relied upon it for the limited purpose 

permitted by the SSCI.5  As such, the Committee’s intent to 

control the Report has been demonstrated throughout the 

5 As noted above, a small number of CIA personnel have also reviewed portions 
of the Report for limited purpose of assessing the proper classification of 
its contents or responding to the present FOIA request.   
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document’s existence, from its creation through its transfer to 

the CIA.  In addition, the CIA understands that the SSCI may 

revise the Report based on the comments it has received and 

other factors, and therefore the version at issue in this 

litigation may not be the Committee’s final product.  Based on 

all of these circumstances, the Agency does not believe that it 

has any authority to publicly release this non-final version of 

the Report without the express approval of the SSCI, further 

demonstrating that it is not an agency record for the purposes 

of FOIA.   

15. Finally, it should be noted that although the Report 

is a congressional record that is under the control of the SSCI, 

it contains information that was originated and classified by 

the Executive Branch.  As such, the Executive Branch does not 

consider SSCI’s control over the document to extend to control 

over the classification of the information therein.  Rather, the 

SSCI would be required to submit its Report for a 

declassification review before it could publicly release the 

Report.  Once that declassification review was completed, the 

SSCI would retain the sole authority to publicly release that 

declassified version of the Report with the necessary 

redactions.  In contrast, even after redacting classified 

information from the Report, the CIA would not be free to 

disseminate or otherwise dispose of it without approval of the 
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