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Appellant Barry Bonds hereby responds to the “United States Motion to
File a Letter to the Court under Seal,” as well as to the letter itself, filed yesterday
with the Court in advance of tomorrow’s en banc argument in the above-cited
matter.
The government’s motion seeks leave to file a letter which in turn asks the
Court to take notice of portions of the grand jury testimony of IRS Agent Jeff
Novitsky, who testified before the grand jury on February 3 and 11, 2011, in
support of the government’s request for the Third Superceding Indictment in this
matter. The Third Indictment contained in Count Five the charge of obstruction of
justice on which Mr. Bonds was convicted, and which is the subject of the present
appeal.
The grand jury transcripts referred to in the government’s motion and letter
are not part of the record on appeal. Had they been before the district court in any
form, the proper method of adding them to the appellate record would have been
by means of a timely motion to correct or modify the record under Rule 10(e) of
the Federal Rules of Appellate Procedure. The transcripts which are the subject of
the government’s motion, however, were never placed before the district court in
either pretrial, trial, or post-trial proceedings. Notably, the declaration of AUSA
Merry Jean Chan which accompanies the government’s motion makes no claim
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that the transcripts were filed with the district court. “Papers not filed with the
district court or admitted into evidence by that court are not part of the clerk's
record and cannot be part of the record on appeal.” Kirshner v. Uniden Corp. of
Am., 842 F.2d 1074, 1077 (9th Cir. 1988) (citing, inter alia, United States v.
Walker, 601 F.2d 1051, 1054–55 (9th Cir.1979)).
Should the Court nonetheless wish to consider the transcripts in question,
they fully support Mr. Bonds’s argument that the district court constructively
amended the indictment by instructing on “Statement C” as a basis for conviction
on the Count Five obstruction count, although that statement was not contained in
the indictment. In his testimony, in discussing Statement C, then labeled
“Statement F” before the grand jury, Novitsky admitted that Mr. Bonds had
responded to the pending question—“Did Greg ever give you anything that
required a syringe to inject yourself with?”—with a “denial” before veering off
into a digression about “being a celebrity child.” (RT of February 3, 2011, at 110.)
Novitsky’s admission that the prosecutor’s question was in fact answered by Mr.
Bonds constituted a good reason why the grand jury would not have relied on
Statement C in indicting on the obstruction charge. The only manner of accurately
ascertaining whether a grand jury relied on an act in indicting is by the inclusion
of that act in the indictment itself. Here, Statement C was expressly
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excised from the indictment by the use of asterisks. See Appellant Bonds’s
Petition for Rehearing En Banc, at 16.
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