SELECTIVE LEAK TO
MICHAEL ISIKOFF
PROVES THE UNDOING
OF OTHERWISE
SUCCESSFUL SELECTIVE
LEAK CAMPAIGN ON
DRONE KILLING
The 2nd Circuit has just ruled that the
government must release a redacted version of
the targeted killing memo to the NYT and ACLU,
as well as Vaughn documents listing the
documents pertaining to the Anwar al-Awlaki
killing.
The central jist of the argument, written by Jon
Newman, is that the White Paper first leaked
selectively to Michael Isikoff and then
released, under FOIA, to Jason Leopold (Leopold
FOIAed after reading about it in this post I
wrote), amounts to official disclosure of the
information in the OLC memo which, in
conjunction with all the other public
statements, amounts to a waiver of the
government’s claim that the OLC memo amounted
to pre-decisional deliberations.
This argument starts on page 23, in footnote 10,
where the opinion notes that the White Paper
leaked to Mike Isikoff was not marked draft,
while the one officially released to Leopold
was.
The document disclosed to [Leopold] is
marked “draft”; the document leaked to
Isikoff is not marked “draft” and is
dated November 8, 2011. The texts of the
two documents are identical, except that
the document leaked to Isikoff is not
dated and not marked “draft.”

The opinion strongly suggests the government
should have released the Mike Isikoff — that is,
the one not pretending to be a draft — version
to ACLU.
The Government offers no explanation as
to why the identical text of the DOJ
White Paper, not marked “draft,”
obtained by Isikoff, was not disclosed
to ACLU, nor explain the discrepancy
between the description of document
number 60 and the title of the DOJ
White Paper.

Then, having established that the document
leaked to Isikoff is the same as the document
released to Leopold, which was officially
released, the opinion describes the DOD opinion
at issue, a 41 page classified document dated
July 16, 2010 signed by David Barron.
An almost entirely redacted paragraph describes
the content of the memo.
The OLC-DOD Memorandum has several
parts. After two introductory
paragraphs, Part I(A) reports
[redacted]. Parts I(B) and I(C) describe
[redacted]. Part II(A)
considers [redacted]. Part II(B)
explains [redacted]. Part
III(A) explains [redacted], and Part
III(B) explains [redacted]. Part IV
explains [redacted]. Part V explains
[redacted]. Part VI explains [redacted].

A subsequent passage explains that parts II
through VI provide the legal reasoning.
FOIA provides that “[a]ny reasonably
segregable portion of a record shall be
provided to any person requesting such
record after deletion of the portions
which are exempt under this subsection.”
5 U.S.C. § 552b. The Government’s
waiver applies only to the portions of
the OLC-DOD Memorandum that explain

legal reasoning. These are Parts II,
III, IV, V, and VI of the document, and
only these portions will be disclosed.

And a still later passage reveals that the
remaining section — part I — discusses
intelligence gathering activities, presumably as
part of a discussion of the evidence against
Anwar al-Awlaki.
Aware of that possibility, we have
redacted, as explained above, the entire
section of the OLC-DOD Memorandum that
includes any mention of intelligence
gathering activities.

So while the paragraph describing the content of
the Memo is redacted, we know the
first section lays out the evidence against
Awlaki, followed by 5 sections of legal
reasoning.
The redacted paragraph I included above,
describing the content of the Memo, is followed
immediately by a paragraph addressing the
content of the White Paper.
The 16-page, single-spaced DOJ White
Paper [redacted] in its analysis of the
lawfulness of targeted killings.
[redacted]

The first redaction here probably states that
the White Paper parallels the OLC memo. The
second probably describes the key differences
(besides length and the absence of the
underlying evidence against Awlaki in the White
Paper). And that second redaction is followed by
a discussion describing the White Paper’s
extensive passage on 18 US 1119, and lack of any
discussion of 18 USC 956, a law prohibiting
conspiracies to kill, maim, or kidnap outside
the US.
The DOJ White Paper explains why
targeted killings do not violate

18 U.S.C. §§ 1119 or 2441, or the Fourth
and Fifth Amendments to
the Constitution, and includes an
analysis of why section 1119 encompasses
the public authority justification. Even
though the DOJ White Paper does not
discuss 18 U.S.C. § 956(a)[redacted].

In other words, the big difference in the legal
reasoning is that the still-secret Memo argues
that the US plot against Awlaki was not an
illegal conspiracy to kill him, in addition to
not being a murder of an American overseas.
Conspiracies to conduct extralegal killings
of terrorists are not the same as conspiracies
by terrorists to kill, apparently.
Having laid out that the non-draft Isikoff memo
is the same as the officially-released Leopold
memo, and the officially-released Leopold memo
lays out the same legal reasoning as the OLC
Memo, the opinion basically says the
government’s claims it hasn’t already released
the memo are implausible.
As the District of Columbia Circuit has
noted, “Ultimately, an agency’s
justification for invoking a FOIA
exemption is sufficient if it appears
‘logical’ or ‘plausible.’” Wolf v.
CIA, 473 F.3d 370, 374-75 (D.C. Cir.
2007) (quoting Gardels v. CIA, 689 F.2d
1100, 1105 (D.C. Cir. 1982)). But
Gardels made it clear that the
justification must be “logical” and
“plausible” “in protecting our
intelligence sources and methods from
foreign discovery.”
[snip]
With the redactions and public
disclosures discussed above, it is no
longer either “logical” or “plausible”
to maintain that disclosure of the legal
analysis in the OLC-DOD Memorandum
risks disclosing any aspect of “military

plans, intelligence activities, sources
and methods, and foreign relations.”
The release of the DOJ White Paper,
discussing why the targeted killing of
al-Awlaki would not violate several
statutes, makes this clear. [redacted]
in the OLC-DOD Memorandum adds nothing
to the risk. Whatever protection the
legal analysis might once have had has
been lost by virtue of public statements
of public officials at the highest
levels and official disclosure of
the DOJ White Paper.

Clearly, throughout its treatment of the Awlaki
killing, the Obama Administration has attempted
to be able to justify its killing of an American
citizen publicly without bearing the risk of
defending that justification legally.
And they almost got away with it. Until they got
a little too loosey goosey with the selective
leaks when they (someone) leaked the White Paper
to Isikoff.
Ultimately, though, their selective leaking was
the undoing of their selective leaking plan.

