ANNUAL FISC REPORT
SUGGESTS THE COURT
DID NOT APPROVE ANY
SECTION 702
CERTIFICATE IN 2016

The Administrative Office of the Courts just
released the FISC annual report, the first full
year report issued after USA Freedom Act.

I'll work on more analysis in a moment, but
wanted to point to something that is fairly
remarkable, if I'm reading the report correctly.

Here’s the top line report for the year. Note,
in particular, the 188la line.

. Applications or Orders Orders o“.""’_ Appll_c::ltmps or
Section e ) Denied in Certifications
Certifications Granted Modified .
Part Denied

1805 only 105 61 39 5 0
1824 only 42 28 11 3 0
1805 and 1,338 1,052 260 18 8
1824°

1842 60 50 10 0 0
1861 125 108 16 0 1
1881a [redacted] * 0 [1] 0 0
1881b 1] 0 1] 0 0
1881c 82 79 3 0 ]

Requests for combined authority to concuct electronic surveillance and physical searches under 50 U.S.C. § 1805 and § 1824, respectively,
are included in this row and are not separately reflected in the rows addressing requests for authority to conduct electronic surveillance
[ection 1805) and physical search (Section 1824) sbove.

* The govemnment submitted this number of certification{s) during calendar year 2016 but the Court did not tzke action on any such

certification(s) within the calendar year. After completing the declassification review specified in 50 U.5.C. § 1873 (a)(1), the U.5. Department
of Justice has advised the AD that this number is currently classified for national security reasons.

As last year'’s report did, this year’s redacts
the number of certificates the government
applied for. But then the footnote reads, in
part,

The government submitted this number of
certification(s) during calendar year
2016 but the Court did not take action
on any such certification(s) within the
calendar year.

That, plus the “0”s in the table, seems to state
clearly that the FISC did not approve last
year’'s Section 702 application.

What that likely means, given the precedent set
in 2011, is that the government submitted
applications (usually they do this with a month
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of lead time), but the court would not approve
the applications as submitted. In 2011, the
government got a series of extensions, so 702
never lapsed. The prior approval before last
year was November 6, 2015, so it would only have
had to have been extended 2 months to get into
this year. So that seems to suggest there was at
least a three month (application time plus
extension) delay in approving the certifications
for this year.

Note, too, that the report shows the only amicus
appointed last year was Marc Zwillinger for a
known PRTT application, so this hold up wasn’t
even related to an amicus complaint.

In any case, this may reflect significant issues
with 702.

Update: Here's the 2011 702 opinion, which
documents the last known time this happened
(though there must have been a roughly month-
long delay once since then). After submitting an
application in April for May reauthorization,
the government got two 60-day extensions, and
one more month-long extensions, with final
approval on October 3, 2011. It appears there
was no big problem with getting the extensions
(though at one point, Bates had a meeting with
DOJ to tell them he was serious about the
reapproval process), so presumably any extension
in November would have been granted without much
fuss.

One other thing that is worth noting. On
September 27, 2016, then Assistant Attorney
General John Carlin announced he would be
leaving in a month. Mary McCord (who announced
her own departure today) took over on October
15. So the transition between the two of them
would have happened in the weeks before the
certificates would have normally been
reauthorized. Whatever Carlin’s reasons for
leaving (which has never been made public, as
far as I know) the transition between the two of
them may have exacerbated any delay.
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