
HOW AND WHY TO
CHARGE TRUMP FIRST
In the wake of the news of Trump’s target letter
in the January 6 investigation, journalists have
found no Trump associate willing to admit, on
the record, to having received a target letter
themselves, leading to questions about whether
Jack Smith might charge Trump and only later add
co-conspirators.

In this thread, I suggested there might be
(unusual) merit to charging Trump — the head of
the conspiracy — first, then add in everyone
else. A bunch of people asked what I meant — so
this post attempts to explain my thinking.

It builds on this post, written before the first
January 6 Committee hearings. That post relied
on three judge’s opinions conceiving Trump’s
role in the January 6 attack:

Amit  Mehta’s  opinion
sustaining  the  lawsuits
against Trump for January 6
David  Carter’s  opinion
finding  crime-fraud
exception  for  some  John
Eastman’s  email
Reggie Walton’s opinion that
proving  Trump’s  effect  on
the rioters must stem from
the Trump communications the
rioters  actually  knew  of,
including  Trump’s  December
19  tweet  announcing  the
event  and  (for  those  who
watched) his Ellipse speech;
the Proud Boys are a special
case  because  of  Trump’s
September 29 debate comment
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and because almost all Proud
Boys skipped Trump’s speech

I used those opinions to lay out what the judges
— two who were familiar with January 6, one who
relied on J6C’s representations about it —
viewed as evidence supporting that Trump
committed a crime. Once you understand that the
bodies at the Capitol were a key way Trump
obstructed the vote certification (something
included in Judge Carter’s opinion but often
overlooked), then the import of Trump’s impact
on rioters becomes more clear. It narrows the
evidence needed to prove Trump’s obstruction
beyond what most people understand — and very
nearly maps the dozens of successful obstruction
prosecutions DOJ already obtained, which I first
started mapping out in August 2021.

This table updates my earlier one (and remains
mostly a talking document — there’s a lot
missing). It adopts the two most likely
standards for “corrupt purpose” that the DC
Circuit might adopt in the Thomas Robertson
appeal. And it includes a number of details —
largely focused on Mike Pence — on which both
J6C and the investigation have focused for over
a year.

My argument is that, to prosecute Trump, you
need to obtain proof of the stuff highlighted in
yellow, largely focused on his effect on Pence
and on the mob. To prosecute Trump’s lackeys,
you need to collect a lot more information and,
likely, will need to flip some people. The rest
of the table shows what it would take to include
the others.
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Jack Smith obviously thinks he has the evidence
to charge Trump (though the circus involving
Will Russall yesterday could have created a few
hurdles).

With the obstruction charge — assuming the
reports of a “witness tampering” charge really
refer to 18 USC 1512(c)(2) — Smith has obviously
already secured almost all the Pence-related
people whose testimony really matters, including
Pence himself. Two key exceptions are Rudy
Giuliani and John Eastman. But the testimony of
the former was locked in in a two-day proffer a
few weeks ago and the testimony of the latter
was locked in in sworn testimony in Eastman’s
disbarment trial in the same time period.

The one other exception I can think of is
Ivanka.

With regards to the mob, Smith can rely on the
statements of offense of hundreds of convicted
defendants, including people who had a key role
in the attack, including the Proud Boys and even
some others who played a key role in specific
breaches.

That’s my understanding of how you could charge
Trump (at least with obstruction) before
charging a bunch of his lackeys: the evidence
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requires less proof of the conspiring on comms
that may still be in filter reviews.

Why is another matter.

First, if you’re going to charge Trump you need
to do so as soon as possible, because of the
election. If you charge Trump alone (though it’s
not clear that’s really happening), you might be
able to get to trial before August 2024.

Another reason to charge Trump is that it
undercuts his ability to buy silence from other
witnesses. If people are no longer protecting
Trump, they may be less willing to add to their
own legal jeopardy by lying.

It’s possible, too, that some of the charges
would be prophylactic. If Smith were charging
Trump as well for attempting to tamper with
Cassidy Hutchinson’s testimony to J6C —
something about which we know she gave testimony
last September — it might give Trump somewhat
more caution before tampering with the testimony
of others.

If Smith charged Trump with attempting to
discount Black and Latino voters, as opposed to
just all Biden voters, it might raise the stakes
on Trump’s efforts to disenfranchise minority
voters in 2024.

In both cases, such charges might give
prosecutors cause to include specific
prohibitions in release conditions (though Trump
will undoubtedly still be released).

It’s still not clear what conduct Smith would
charge as a conspiracy (18 USC 371). It could be
attempting to install Jeffrey Clark to aid his
attempts to discredit the election (privilege
reviews for which started in May 2022). It could
be the fake electors plot (though I’m not
convinced that Smith has locked in the testimony
of all relevant witnesses yet). But here, too,
charging Trump with conspiracy while identifying
as-yet uncharged co-conspirators might lead them
to hesitate before helping Trump.



I think, in general, anxious commentators
underestimate the degree to which Smith is going
to want to lock in each and every witness before
charging a certain part of this larger
conspiracy. J6C’s delay in releasing transcripts
actually contributed to the difficulty, and
probably added several months of delay in
January and February. But if Smith were to
charge obstruction on a narrowly targeted Pence-
and-the-mob charge, then it would limit the
necessary evidence to testimony and evidence DOJ
already spent years collecting.

Update: Very belatedly fixed Will Russell’s last
name.


