
 
 
 
 

 

February 24, 2018 
 

VIA ECF    
Ms. Molly C. Dwyer, Clerk     
United States Court of Appeals for the Ninth Circuit 
95 7th Street 
San Francisco, CA  94103 
 
 

Re:  United States v. Keith Gartenlaub, No. 
16-50339--Rule 28(j) letter concerning 
HPSCI memoranda 

Dear Ms. Dwyer: 
 
 I write under Fed.R.App.P. 28(j).  This matter was argued December 4, 2017 and 
is awaiting decision.  

Throughout this litigation, the government has maintained that disclosure of the 
underlying FISA application, even with redactions, would cause grave damage to 
national security.  The district court accepted the government's argument, as has every 
court since FISA was enacted (with the exception of one district court, which was later 
reversed). 

On February 2, 2018, the President--head of the same Executive Branch that is 
prosecuting appellant Gartenlaub--declassified and approved release of a House 
Permanent Select Committee on Intelligence ("HPSCI") majority memorandum (attached 
as Exhibit A) that summarizes portions of a FISA application targeting an American 
citizen.  According to the cover letter from the Counsel to the President, the President 
declassified the memorandum because "the public interest in disclosure outweighs any 
need to protect the information."  The Speaker of the House of Representatives observed 
that release of the HPSCI memorandum "provide[s] greater transparency" concerning 
FISA and helps "ensure the FISA system works as intended and Americans' rights are 
properly safeguarded."  Al Weaver, Paul Ryan: Nunes memo lays out a 'specific, 
legitimate' worry about surveillance, Washington Examiner, Feb. 2, 2018.   

On February 24, 2018, HPSCI released a redacted, declassified version of a 
minority memorandum (attached as Exhibit B), which challenges certain assertions made 
in the majority memorandum.  The minority memorandum, like the majority 
memorandum, summarizes portions of the underlying FISA application. 
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The declassification of the HPSCI memoranda demonstrates that it is possible to 
discuss publicly the merits of a FISA application without damaging national security.  In 
addition, the declassification of the memoranda highlights the absurdity of the 
government's assertion, in this and other cases involving motions to suppress FISA 
surveillance, that any disclosure of a FISA application, even to cleared defense counsel 
under the protections of CIPA, would harm national security.  If the HPSCI memoranda 
can be disclosed without harming national security, as the Executive Branch has 
determined, at least comparable disclosure of the Gartenlaub FISA application can be 
made to cleared defense counsel under CIPA without causing such harm.      

          

        Very truly yours, 

 

        John D. Cline 

Enclosures 
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EXHIBIT A 
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EXHIBIT B 
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CERTIFICATE OF SERVICE 
When All Case Participants Are Registered For  

The Appellate CM/ECF System 
 

U.S. Court of Appeals Docket Number: 16-50339 

I hereby certify that on the 24th day of February, 2018, I electronically filed 

the foregoing with the Clerk of the Court for the United States Court of Appeals for 

the Ninth Circuit by using the appellate CM/ECF system. 

I certify that all participants in the case are registered CM/ECF users and that 

service will be accomplished by the appellate CM/ECF system. 

 

      /s/   John D. Cline  
John D. Cline 
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